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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

SKY CABLE, LLC, et al.,
Plaintiffs, Civil Action No. 5:11cv00048

V.

RANDY COLEY, et al., By: Michael F. Urbanski

United StatesDistrict Judge

Defendants.

MEMORANDUM OPINION

This matter is before the court on defemdalRECTV’s Motion to Dismiss for Failure
to State a Claim, or, in the Alternative, tamsfer for Binding Arbitration (Dkt. # 65), defendant
Kimberli Coley’s Motion to Dismiss for Lack ¢tersonal Jurisdiction (Dk# 75), and defendant
Randy Coley’s Motion to Stay or, in the Alternajto Dismiss for Failure to Join Necessary
Party (Dkt. # 78). A hearing on thesmtions was held on March 7, 2012.

Earlier that morning, a hearing had been daked in the United States Bankruptcy Court
on the Chapter 11 petition of East Coast Cabien, LLC. While East Coast Cablevision, LLC
is not a named defendant in the instant action, defendant Randy Coley is its sole member and
manager, and Randy Coley asserts that the entity isdispensible party this case. There
was some suggestion made on brief thatiatitnkruptcy hearing, ¢hautomatic stay was
expected to be lifted, the pies would agree to allow pl&iff to file a second amended
complaint, and some, if not all, of the issuasilved in the instant ntimns would be mooted.

The bankruptcy hearing was continued to a latex,deowever, and the pas represent that the
stay as to East Coast Cablevision, LLC remaireffict. Thus, these motions are justiciable and

ripe for adjudication.
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l.

This case involves allegations of stoRHRECTV programming. In their amended
complaint, plaintiffs allege Sky Cable wasauthorized DIRECTYV affiliate responsible for
selling DIRECTYV programming to and semvig programming for various commercial
establishments. As such, Sky Cable wédgled to receive commissions on the programming
delivered to these establishments. Plaintfésm that in June 1999, defendant Randy Coley
fraudulently applied to DIRECV for authority to purchase oamercial satellite television
programming for a private cable television system at the Massanuttern REsssanutten”).
The SMATV (Satellite Master Antenna TelsMn) Agreement, prepared by Coley and
purportedly executed betweBdRECTV and Massanuttémrovided for DIRECTV's signal to
be delivered to 168 units at MassanuttBdRECTV assigned the account to Sky Cable as
authorized DIRECTYV affiliate.

Sky Cable alleges that it discovered ttet DIRECTV signal authorized for the 168
units governed by the SMATV Agreement wasuatly being retransmitted by Randy Coley to
many other properties locatedtinn Massanutten, numbering 0\2500 units. Plaintiffs allege
that Randy Coley billed and collected satellitevesion programming feesssociated with these
2500 plus units, but only paid DIRECTV fees asatml with 168 units. According to plaintiffs,
because Randy Coley grossly underreported to BIREthe number of unitseceiving a signal,
Sky Cable has been damaged because it did not rebeie®mmissions to whict was entitled.

In their amended complaint, plaintiffs pi@y defendant KimbérColey, Randy Coley’s
wife, as a co-conspirator in thssheme and allege that sheoned a bank account in her name

into which proceeds from this illicit scheme weleposited. Plaintiffs name the Coleys in ten

! Plaintiffs allege that the signatory to this agreement on behalf of Massanutten, Bladen Masiy employee of
Coley and had no authority to bind Massanutten.



counts of violations of both fedér@nd state lawincluding, interalia, receiving and intercepting
satellite signals, money laundagi RICO, fraud and business comapy. Plaintiffs also name
DIRECTV in one count of the amended compidor breach of contract and negligence,
claiming DIRECTYV breached its duty to investig#ies alleged fraud, which plaintiffs assert
they reported to DIRECTV on numerous occasioDIRECTYV has filed a cross-claim against
Randy Coley for fraudulently transmitting DIRECTV programming to approximately 2500 units
at Massanutten without proper payment.

Il.

DIRECTV’s Motion to Dismiss for Failure to State a Claim, or, in the Alternative, to
Transfer for Binding Arbitration (Dkt. # 65)

DIRECTYV argues in its motion #t the allegations of negkgce and breach of contract
set forth in plaintiffs’ amendedomplaint fail to state a claim upavhich relief can be granted.
DIRECTYV further asserts that evédmplaintiff had stated a validlaim, any such claim must be
arbitrated in Los Angeles, @f@arnia, pursuant to the arbétion provision in the DIRECTV
SMATYV Affiliate Agreement (“Affiliate Agreement”) between DIRECTV and Sky Cable. At
the March 7th hearing, counsel for DIRECTV, concerned with waiver, argued that the court must
first decide the issue of arbitrability before addressing the merits of its 12(b)(6) motion. Indeed,
pursuant to section threé the Federal Arbitration Act (“FAA), a party may lose its right to

arbitrate if it is “in default in proceeding with such arbitrationEorrester v. Penn Lyon

Homes, Inc.553 F.3d 340, 342 (4th Cir. 2009) (quoting 9 U.S.C. § 3). The term “default” used

in this context is “akin to waiver;” hoever, given the strong federal policy favoring
arbitration, the circumstances/gig rise to default are limitkand “are not to be lightly

inferred.” C.B. Fleet Co., Inc. v. Aspen Ins. UK Ltd43 F. Supp. 2d 575, 585 (W.D. Va.

2010) (quoting Maxum Founds., Inc. v. Salus Corfg9 F.2d 974, 981 (4th Cir. 1985)). “[T]he




general rule is that ‘a party will default its rigbtarbitration if it “so substantially utiliz[es] the
litigation machinery that to subsequentlypé arbitration would prejudice the party opposing

the stay.”” Id.at 585-86 (quoting Forrestés53 F.3d at 343 (quoting Maxum Found¥’9 F.2d

at 981)).

Plaintiffs do not argue hetbat DIRECTV has waived itsght to arbitrate; indeed, by
asking the court to make a threshold determinaticarbitrability, DIRECTV seeks to avoid any
suggestion of waiver. Finding ippropriate, the court turns first the question oérbitrability.

The FAA, 9 U.S.C. 88 1-16, “reflects liberal federal policyavoring arbitration
agreements,’ and reflects ‘a strong congressional preference for arbitration.” C.B. Fleet Co.
743 F. Supp. 2d at 582 (internal tivas omitted). “When parties have entered into a valid and
enforceable agreement to arbitrate their disputdgfae dispute at issudlawithin the scope of
that agreement, the FAA requires federal cotartstay judicial proceedings, and compel

arbitration in accordance with the agreetrseterms.” _Murray v. United Food & Commercial

Workers Int’l Union 289 F.3d 297, 301 (4th Cir. 2002) (citiag).S.C. 88 3-4). The question of

whether a party has agreed to arbitrate is siraptyatter of contract iarpretation._C.B. Flegt

743 F. Supp. 2d at 583 (citing Am. Recovery Corp. v. Computerized Thermal Imagingbinc.

F.3d 88, 92 (4th Cir. 1996)). “Any doubts the Caugy have regarding the scope of arbitrable
issues should be resolved in favor of arbitration . .. ."alé82.
A.
The Affiliate Agreement contains a broadly+ded arbitration clause that states: “Any
dispute or disagreement arising between DIRE@NW Affiliate shall be resolved according to
binding arbitration conducted in Los Angeles, Gatia . . . .” Ex. 1 to Jamnback Decl., Dkt.

# 65, at 1 5.9. Although plaintiffs did not raisestargument during the initial briefing or at the



March 7th hearing, they now contend inupglemental response to DIRECTV’s motion, filed
several days after the hearinthat the Affiliate Agreement “is ifact not applicable at all to this
case....” PIs. Supp. Resp., Dkt. # 105, at $Recifically, plaintiffs argue that Sky Cable
never took orders to establish DIRECTV pramgming with Massanutten, never installed any
programming services at Massanutten, and ndideainything with respect to the Massanutten
account, pursuant to certganovisions of the Affiliate Agreement. Idn short, plaintiffs argue
that “[t]he disputes betwedhe Plaintiff and DIRECTV do nokly on any provisions of this
contract.” _Id.at 1 2.g.

Plaintiffs’ late breaking positiors at odds with its own pleadings and earlier briefing on
this issue. Although plaintifisow seek to distance themselves from the Affiliate Agreement in
an attempt to avoid arbitration, their claimamgt DIRECTV alleged in the amended complaint
plainly arise out of Sky Cable’dfdiate relationship with DIRECTV.Plaintiffs allege that Sky
Cable was an authorized affiliatdé DIRECTV from 1998 to June 2013 Am. Comp., Dkt.

#59, at 1 6. Plaintiffs allege that is tapacity as DIRECTYV affiliate, Sky Cable:
was authorized to sell DIRECTV's satellite television
programming to commercial establishments and to handle all
servicing for those establishments to which it had sold said
services and for those establishisewhich were assigned to it by
DIRECTV for servicing. In theordinary course of business
Massanutten Resort’s satellite television programming account was
assigned to Sky Cable as the authorized affiliate.

Id. Sky Cable did not initiate the SMATAgreement between DIRECTV and Massanutten.

Nevertheless, Sky Cable claims that “DIRECa3ssigned the Massanutten Resort account to Sky

2 DIRECTV, in turn, filed a Motion foLeave of Court to File Supplemental Reply (Dkt. # 106), which will be
GRANTED.

% Such a timeframe is consistent with the date of tifitate Agreement, which appears to have been executed in
January, 1998. Although the agreemnitslf is undated, the cover letter addressed to Sky Cable enclosing a copy of
the Affiliate Agreement for its records is dated January 21, 1998. Ex. 1 to Jamnback Decl., Dkt. # 65, at 1.
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Cable as the authorized DIRECTYV Affiliate,” ae other DIRECTYV affiliate was involved in the
alleged contract between DIREEBNd Massanutten. Am. Compl., Dk 59, at  46. It was in
this capacity as affiliate that Sky Cable becausgpicious of the numbef units at Massanutten
Resort receiving the DIRECTV sigh&m. Compl., Dkt. #59, at §8; began testing signals at
various units, idat 11 59, 60, 61; reported théegkd fraud to DIRECTV, idat § 72; and
allegedly was damaged by the underreportihgubscriber counts to DIRECTV, idt § 78.
Plaintiffs allege in the amended complaint th&of{its representation dIRECTYV, Inc. as an
affiliate, Sky Cable was to receive a ten percent (10%) commission dr fedt | 6; see also
id. at 71 12, 48. Plaintiffs’ clai for damages arises out of Sky Cable’s role as authorized
DIRECTYV affiliate assigned tthe Massanutten account.

In Count 11 of the amended complaint, pldis allege that DRECTV “was negligent
and breached its contractual obligation and duty vafipect to and towards its agent, Sky Cable,
which has resulted in significant monetangdaconomic loss to said agent as a result of
Defendant DIRECTV'’s negligence, failure to acid breach of contract. Am. Compl., Dkt.
#59, at  152. The only contractual relatiopsiileged in the amended complaint is Sky
Cable’s relationship as an authorized affiliate. atdff 6. Although the Affiliate Agreement is
not attached to the amended complaint, then® isuggestion in any of the multiple filings on
this issue that there is aher document which frames the alleged agency relationship between
Sky Cable and DIRECTV.

In their supplemental brief, plaintiffs argthee Affiliate Agreement does not apply to this

dispute because Sky Cable never took anyrseribeestablish DIRETV programming with

* The court notes that while plaintiffs allege in the amended complaint that they are entitled to a ten percent
commission, the Affiliate Agreement provides that DIREGHIll pay the affiliate a fifteen percent commission on
all net receipts received by DIRECTYV from each affilipteperty per month for ceiin programming services, and
a five percent commission on all net receiptsmenth for all other programming services. &sel to Jamnback
Decl., Dkt. # 65, at 1 2.2(a). The souodehis ten percent figure is unclear.
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Massanutten, never forwarded any orders REBI TV, never installed services and never
delivered programming at Massanutten pursuant taiogprovisions of the Affiliate Agreement.
Plaintiffs frame their argument their supplemental brief as follows:

g. The Massanutten account wasigised to Sky Cable solely

because it was the local affilatin the area, not because of

anything which Sky Cable did pursuant to the contract. As a result

this SMATV Affiliate Agreement isnot applicable at all to this

case. The disputes between taintiff and DIRECTV do not rely

on any provision of this contract.

h. While Sky Cable’s commissiomse a result of the SMATV

Affiliate Agreement, Sky Cable is not arguing or claiming that

DIRECTV did anything improper ith respect to the commissions

which were paid to it by DIRECTV. Instead the Plaintiffs[’]

claims are with the negligence of DIRECTYV first in establishing

this account and second in investigating the regeabtifications

by the Plaintiffs to DIRECTV that the Massanutten account was

being under billed.
Pls.” Supp. Resp., Dkt. # 105, at 11 2.9, 2.h. Thes@uaqoias illustrate the inherent absurdity of
plaintiffs’ argument. In one breath, plaintifissert that the “Affiliate Agreement is not
applicable at all to this case.” ldt T 2.g. In the next brémtplaintiffs state “Sky Cable’s
commissions are a result of the . . . Affiliate Agreement.”atd} 2.h. These contentions are
mutually exclusive. Plaintiffsannot argue that they aretidad to commissions under the
Affiliate Agreement while denying that this Aggment, and its arbitration provision, applies to
their claim for commissions lost on DIRECTV pragrming at Massanutterindeed, plaintiffs
fail to explain how they were able to assuassignment of the Massanutten account as a
DIRECTYV affiliate, and how thegire entitled to the commissiogenerated by that account, if

not by virtue of this Affiliate Agreement. No other contract and no other basis for the claimed

entitlement to the commissions lost on thesknutten programming etgsn this case.



As plainly set forth in Recital C to thfiliate Agreement, the purpose of that
Agreement is to define the relationshietween DIRECTVrd Sky Cable:

C. DIRECTV and affiliate desire to establish a business

relationship whereby Affiliate will promote and implement the

delivery of DIRECTV programming to certain of Affiliate’s

commercial customers. Pursuantics Agreement, Affiliate will

act as a commissioned sales representative of DIRECTV to solicit

and take orders for certaiDIRECTV programming from

Commercial Establishmefas defined below).
Ex. 1 to Jamnback Decl., Dkt. # 65, at C.atidition to providing fothe ordering, installation
and delivery of DIRECTV programming, the Affiliafegreement also provides that the affiliate
will be responsible for billing and collectiontadties related to the delivery of DIRECTV
services, idat 1 2.4(a); calculating amdllecting copyright royaltydes required to be paid by
each Affiliate Property, idat  2.12; and providing customensee to Affiliate Properties, idat
1 2.10. Plaintiffs allege in the amended compltiat Sky Cable was authorized “to handle all
servicing for those establishments to which it had sold said seandef®r those
establishments which were assignet it by DIRECTV for servicing ,” such as the
Massanutten account. Am. Compl., Dkt. # 59, @t{§mphasis added). Thus, the court finds
that the Affiliate Agreement forms the basis tloe affiliate relationship between Sky Cable and
DIRECTV.

Finally, this conclusion isupported by plaintiffs’ own (previous) arguments on brief. In
their response to the instant nootito dismiss or transfer tokatration, plaintiffs argue that
DIRECTV violated section 2.11 of the Affiliate Aggment. Resp. to Mot. to Dismiss and Mot.
to Arbitrate, Dkt. # 71, at § 1. Section 2drbhibits the affiliate from retransmitting or

rebroadcasting DIRECTV programmin@laintiffs contend this pwision contains an implicit

“obligation on DIRECTYV to investigate the complaiofsillegal transmission of its signal . . . .”



Id. at § 4. This provision, plaintiffs argue, givese to their breach of contract claim against
DIRECTYV. Having relied on the Affiliate Agement in their first brief in response to
DIRECTV’s motion to dismiss, platiffs cannot now suggest thiathas no application to this
dispute.
B.
The FAA requires courts to stay proceediagsg compel arbitration when the parties
have entered into a valid and enforceable agee¢to arbitrate and the dispute at issue falls

within the scope of that agreement. Munvaynited Food & Commercial Workers Int’l Unipn

289 F.3d 297, 301 (4th Cir. 2002) (citing 9 U.S8€.3-4). Sky Cable alleges in the amended
complaint that that DIRECTYV violated its duty investigate the alleged fraud perpetrated by
Randy Coley. As such, plaintiffs claim tHafRECTV is liable for negligence and breach of

contract. The arbitration clause of theilddte Agreement encompasses “[a]ny dispute or

disagreement arising between DIRECTV and Affiliate.” Ex. 1 to Jamnback Decl., Dkt. # 65, at

1 9. Plaintiffs’ claim that DIRECTV failed to ingggate their suspiciorsf stolen programming
plainly falls within the ontours of the parties’ agement to arbitrate.

Plaintiffs do not take issue with the vatidof the arbitration provision and offer no

reason why this provision of the contract shaudtibe enforced. They do not contend there are

contractual formation defects, that the agreenis unconscionable, or that there are other
grounds for revocation of the contract. $&array, 289 F.3d at 301. Rather, plaintiffs argue

that “this case is not ripe atistpoint for arbitration” as ilepends on resolution of the claims

against the Coleys. Pls.” Resp. to Mot. to Dssrand Mot. to Arbitrate, Dkt. # 71, at 2 8. The

court disagrees. Section 3 of the FAA provides that:

If any suit or proceeding be brougimt any of the courts of the
United States upon any issue rebdeato arbitréion under an



agreement in writing for such arbitration, the court in which such

suit is pending, upon being satisfieathhe issue involved in such

suit or proceeding is referable to arbitration under such an

agreement, shall on application of one of the parties stay the trial

of the action until such arbitration has been had in accordance with

the terms of the agreement, providing the applicant for the stay is

not in default in proceeding with such arbitration.
9 U.S.C. § 3. The court is satisfied tta¢ dispute between DIRECTV and Sky Cable, i.e.
whether DIRECTV has any obligation to palpintiffs commission on cable programming
allegedly stolen by the Coleys,sabject to arbitratin pursuant to the ties of the parties’
contract. The fact that the liability of the Cygdeif any, will be resolved in this case poses no
impediment to a determination by the arbitratsito plaintiffs’ claims against DIRECTV.
Whether DIRECTV owed a duty t8ky Cable to investigate claims of cable programming theft
at Massanutten, and, if such duty existed, whdthRECTYV breached that duty, are issues that
need to be resolved, whether imstbourt or at arbitrain. As the parties clearly chose to resolve
this dispute at arbitration, the court is requite@dccede to their request and allow the parties to

arbitrate this issue.

C.

DIRECTYV argues venue in this districtiisproper because the parties have agreed to
resolve this dispute in Los Angeles, Califorraagd it asserts the court should transfer this matter
to the Central District of California where thestdict court can enforce the arbitration clause.
“[Clourts have taken three diffareapproaches in deciding whettzefederal district court may
compel arbitration when the challenged arlibraagreement states that the arbitration itself

shall occur in another district. Am. Int'l Specialty Lines InsCo. v. A.T. Massey Coal Co., Inc.,

628 F. Supp. 2d 674, 682 (E.D. Va. 2009). One apprsachfind that alistrict court can

compel arbitration in the specified district, evei is different than the one in which the
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petition to compel arbitration is filed. I¢citing Dupuy-Busching Gen. Agency, Inc. v.

Ambassador Ins. C0524 F.2d 1275, 1276, 1278 (5th Cir. 1975)). The second approach

“permits a district court to compel arbitrationiig own district and to ignore the forum specified

in the arbitration clause. . . .” I¢citing Textile Unlimited, Inc. v. A.. BMH & C0.240 F.3d 781

(9th Cir. 2001)). The thirdpproach, which has been follodvby a majority of courts to
consider the issue, holds thaa ‘district court lacks authoritp compel arbitration in other
districts, or in its own distri¢if another [district] has beespecified for arbitration.” Idat 683

(alteration in original) quoting_Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Lau& F.3d

323, 327 (7th Cir. 1995)). Such courts have fotlmad any other result melers section 4 of the

FAA meaningless. Id.

Noting the Fourth Circuit has yet to decitle issue but has implied it would align itself

with the majority, the court in Aman International Specialty Lindsund the “well-reasoned

majority position” to be highly persuasive. 628 F. Supp. 2d at 683; seSykes v. CBS Radio,

Inc., No. 8:11-cv-02178-AW, 2011 WL 5455924 *&t(D. Md. Nov. 9, 2011) (“The emerging
position within the Fourth Circuit is that tikederal Arbitration Actloes not permit district

courts to compel arbitration in other juristiims.”); Wake Cnty. Bd. of Educ. v. Dow Roofing

Sys., LLG 792 F. Supp. 2d 897, 904 (E.D.N.C. 2011) divaj court cannot compel arbitration
in another district and dismissing case withoegjymtice so the parties carbitrate). The court
agrees and finds venue in thistiict to be improper. Therefrthe court must either dismiss
without prejudice or trasfer plaintiffs’ claim against DIRETV to the Central District of
California where venue is proper. “This decisigteft to the Court’sliscretion.” _Am. Int’l

Specialty Lines628 F. Supp. 2d at 685.
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Because venue is proper for the majorityhaf claims raised in plaintiffs’ amended
complaint against other defendants, the court bedi¢hat it is prudernb dismiss plaintiffs’
claims against DIRECTV withouydrejudice so that DIRECTV and Sky Cable may arbitrate
those claims in Los AngelésS_eeS_kygs 2011 WL 5455924, at *5 (“Courts within the Fourth
Circuit have granted dismissal in similar cases.” (citing Wake Cr@ F. Supp. 2d at 904));
Wake Cnty, 792 F. Supp. 2d at 904 (dismissing case witpogjudice so parties can arbitrate in

another district); see als@ontinental Cas. Co. v. Am. Nat'l Ins. Cd17 F.3d 727 (7th Cir.

2005) (finding district court proply dismissed action because FAA forbids a court to compel

arbitration outside the confines of the district);lnflependence Receivables Corp. v. Precision

Recovery Analytics, In¢.754 F. Supp. 2d 782, 786-87 (D. Md. 20#fd)ding transfer pursuant

to 28 U.S.C. § 1404(a) was appropriate wherarfowould be more convenient for both the
arbitrable claims and for the remainder of the case).

Defendant Randy Coley urges the court to st@mnon-arbitrable aims raised against
him and Kimberli Coley until plaintiffs’ claims agnst DIRECTV have been arbitrated. “The
decision to stay litigation of non-arbitrable ole or issues pending the resolution of related
arbitration proceedings ‘is a matter largely witttie district court’s discretion to control its

docket.” C.B. Fleet743 F. Supp. 2d at 589 (quoting Am. Recovery Corp. v. Computerized

Thermal Imaging, In¢.96 F.3d 88, 97 (4th Cir. 1996)). Tkds no reason to stay the claims
against the Coleys pending the arbitratiotween DIRECTV and plaintiffs, as the claims

against the Coleys are not dependent uperoutcome of the arbitration.

® While plaintiffs and counsel for Randy Coley raised vague arguments at the March 7th hearipgtebtiat
statute of limitations issues that may arise if the adigsrhisses plaintiffs’ claim agast DIRECTV, there has been
no evidence of any prejudice that might befall plaintiffs should the court dismiss the clhoatvtejudice rather
than transfer it to the Central District of California.
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[l
Kimberli Coley’s Motion to Dismiss for Lack of Personal Jurisdiction (Dkt. # 75)

Defendant Kimberli Coley asserts the court lacks personal jurisdiction over her and
moves to dismiss the amended complaint. Speesrthat she is a stay-at-home mother and has
no involvement whatsoever in her husband’s essrdealings. She asserts on brief and in her
declaration that she does not conduct busineggi€ommonwealth of Virginia, does not own
assets or property in Virginia, and has not spierg in Virginia for more than twenty years.
Decl. in Support of Kimberli Coley’s Mot. to Bniss, Dkt. # 77, at 1 5-7. With respect to the
bank account plaintiffs allege she opened inf@@ne into which proceeds from this allegedly
fraudulent scheme were deposited, Kimberli @@sserts that she intended to open a business
account as a favor for her husband and did not know the account was opened in her name. For
their part, plaintiffs argue that Kimberli Colehould not be dismissed from this case simply
because she stated under oath that the allegatizesl against her are not true. Plaintiffs
acknowledged at the March 7thdnieg that without having takediscovery, they are unclear
about the nature and extent of Kimberli Coteyivolvement in her hushd'’s business ventures.
However, the information they have at this painthe litigation, specifiddy with respect to the
bank account opened by with Kimberli Coley, suggasidaintiffs that she may have been
complicit in this alleged scheme.

As stated at the March 7kiearing, the court finds a periofljurisdictional discovery to
be appropriate in this case. As such, thetooilrdeny Kimberli Coley’s motion to dismiss for
lack of personal jurisdiction, without prejudice tlits time. Plaintiffs are permitted to take

discovery for a period of sixty (60) days on thr&uis of Kimberli Coley’s role in this case.
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Kimberli Coley will be permitted to re-file her motion to dismiss after the conclusion of this
discovery period.
V.

Randy Coley’s Motion to Stay or, in the Alternative, to Dismiss for Failure to Join
Necessary Party (Dkt. # 78)

Finally, defendant Randy Coley moves to gstag matter pursuand Federal Rule of
Civil Procedure 19, or in thetalnative, to dismiss the amended complaint and cross-claim
pursuant to Rule 12(b)(7), for failure to jamecessary party. Ran@pley asserts that the
entity East Coast Cablevision, LLC, of which hedte member and manager, is a necessary and
indispensable party to thisigation. Because East Coast Cablevision, LLC has filed for
bankruptcy and the automatic staynains in effect, Randy Coley asks the court to stay this
matter for forty-five (45) dayand schedule a status conferetimreafter to determine how to
proceed given the status of the bankruptcy proceeding.

The court declines to delay this procewpdsolely because of the bankruptcy of East
Coast Cablevision, LLC. This case conceliegations that Randy Cofdraudulently entered
into a SMATV Agreement with DIRECTV two years before East Coast Cablevision, LLC was
formed in 2001. Plaintiffs claim Randy Coleyldped fast and loose with his entities and
business practices,” Pls.” Resp. and Mem. in @ppot. to Stay, Dkt. # 89, at 3, and that he
operated prior to 2001 using a variety of trade names.

It may well be that East Coast Cablevision, Lis@ joint tortfeasomn this action. But it
is well settled that Rule 19 does not requirerttandatory joinder of joint tortfeasors and co-

conspirators._Se€emple v. Synthes Corp., Lidt98 U.S. 5, 7 (1990) (“has long been the rule

that it is not necessary for all joint tortfeasordéonamed as defendants in a single lawsuit.”).

The court does not believe that East Coasli€asion, LLC is a necessary and indispensable
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party to this action and dites to stay this matter in light of its ongoing bankruptcy
proceedings.
V.

For these reasons, DIRECTV'’s Motion to DisnfssFailure to State a Claim, or, in the
Alternative, to Transfer for Bding Arbitration (Dkt. # 65) iISRANTED and Count 11 of the
amended complaint BISMISSED without prejudice so the parties can arbitrate in Los
Angeles; defendant Kimberli Coley’s Motion Basmiss for Lack of Personal Jurisdiction (Dkt.
# 75) isDENIED without prejudice at this time to allow plaintiffs to commence a sixty-day
period of jurisdictional discovg; and defendant Randy Coleyotion to Stay or, in the
Alternative, to Dismiss for Failure tdoin Necessary Party (Dkt. # 78 D&NIED.

An appropriate Order will be entered.

Entered:March23,2012

(o Pichael % Weilbpnsters

MichaelF. Urbanski
UnitedStateDistrict Judge
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