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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

MARY E. MARTIN,
Plaintiff,
Civil Action No. 5:11cv00075

V.

WAL-MART STORES, INC,,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Before the court is defendantsotion to Compel and Supporting M emorandum
(Dkt. #s 11 and 12), filed on October 25, 2011. Plaintiffis not filed any memoranda in
opposition to the motion.

This matter involves a personajury claim by plaintiff againsdefendant arising out of a
slip-and-fall incident in onef defendant’s stores. On August 29, 2011, the court issued a
scheduling order (Dkt. # 8) anddared the parties to file initidisclosures under Federal Rule
of Civil Procedure 26(a) within thirty days of the order, or by September 29, 2011. Defendant
filed the instant motion to compel on October 2811, and stated that plaintiff had not complied
with the court’s order by filingper initial disclesures and had not respondediefendant’s first
set of interrogatories and ret® for production of documents, which were mailed by defendant
to plaintiff on July 26, 2011. Counsel for defendstated that he has made a good faith effort to
obtain these discovery responses withouttcaction. Defendant now seeks any and all
appropriate sanctions from the court or, alterredyivan order compelling plaintiff to provide the
disclosures required by Rule 26(aBlaintiff had fourteen dayfsom October 25, 2011, to file

any memoranda in opposition to the motion, lmvéimber 8, 2011. To date, no memoranda in
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opposition have been filed. Accordingly, ttmurt will consider defendant’s motion as
unopposed.

Rule 26(a) provides that a paih any lawsuit must provideitial disclosures to the
other parties in the lawsuit, which include$ ttie names and address# individuals with
potentially discoverable information, (2) copadsdocuments and tangible items that may be
used to support its claim or defense, (3) a computation of damages, and (4) any relevant
insurance agreementsed-R.Civ. P.26(a). Federal Rule of Ciitrocedure 37 states that “a
party may move for an order compelling disclosareliscovery” if a pay “fails to make a
disclosure required by Rule 26(a)” or “failsanswer an interrogatory” or respond to a request
for production or inspection of documents or other itenen. R.Civ. P. 37(a)(1) and (a)(3).

The party making such a motion “must include difteation that the movant has in good faith
conferred or attempted to confer with the person or party failing to make disclosure or discovery
in an effort to obtain wvithout court action.” ED. R.Civ.P. 37(a). Counsel for defendant in

this matter has indicated that piaff's counsel has not provideditial disclosures and has failed

to respond to interrogatories aratjuests for production of documentde has further stated that

he has made a good faith effort to obtain hisaliscy requests withowurt action, and he has
provided the court with a lettéo plaintiff's counsel to tht effect (Dkt. # 12, Ex. A).

Rule 26(a) also provides th&t motion to compel disclose or discovery is granted,
then “the court must, after giving an opporturiybe heard, require the party . . . whose conduct
necessitated the motion, the partyatiorney advising that conduct, both to pay the movant’s
reasonable expenses incurred in making the motion, includingetts fees.” ED.R.Civ. P.

26(a)(5)(A). However, “the court must notler this payment if . . . the opposing party’s



nondisclosure, response, or objectrees substantially justified” af “other circumstances make
an award of expenses unjust.” Id.

Accordingly,IT ISORDERED that defendant' otion to Compel (Dkt. # 11) is
GRANTED. Counsel for plaintiff shall provide defdant with the initiabisclosures required
by Rule 26(a) and full and complete responseatetendant’s first set of interrogatories and
requests for production of documents within feert (14) days of this order. Counsel for
plaintiff is alsoORDERED TO SHOW CAUSE why he should not be ordered to pay the
opposing party’s reasonable expemscurred in making the instant motion, including attorney’s
fees, by filing a memorandum within fourteen (14) days of this order. The Clerk is directed to
send a copy of this Memorandum Opinigrdarder to all counsel of record.

Entered:Decembed, 2011

(o Pichael % Weilpnsteri

MichaelF. Urbanski
UnitedStateDistrict Judge



