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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

ERIN CALVERT, )
)
Plaintiff, )
) Civil Action No.5:12cv00017
v. )
) By: Michael F. Urbanski
STATE FARM FIRE AND CASUALTY ) Un ited States District Judge
COMPANY,

Defendant.

)
)
)

MEMORANDUM OPINION

Before the court is defendant State Farne Bnd Casualty Company’s (“State Farm”)
Motion to Dismiss (Dkt. #2) in which State Farm seeks to dismiss the claims brought by
plaintiff Erin Calvert. This matter has beemlybriefed, and the court heard oral argument on
May 8, 2012. Calvert’s claim is clearly barfeglithe statute of limitations, and her arguments
that the State Farm policy at issue is ambigwraesunavailing. Calvert now claims that the
statute of limitations should lielled due to her incapacity in the years between the voluntary
non-suit of her first state lawsuind the filing of the removed complaint in this case. The court
believes that the record neddsgther development on the inaapty issue. Accordingly, the
court will deny the motion to dismiss based on Calvert’s claim of incapacity at this time, and will
give the parties sixty (60) days to develop eva#ean this limited issue. The parties are directed
to file summary judgment motions and briefs by September 10, 2012, and reply briefs by
September 24, 2012, limited to the issue of Calvertapacity. An evidentrg hearing is set on

the issue of Calvert’s claimed incapacity@atober 4, 2012, at 1:00 p.m. in Harrisonburg.
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l.

This case involves a breaghcontract claim, filed by Calvert, to a homeowner’s
insurance policy that was removed from state tcand is before this court based on diversity
jurisdiction pursuant to 28 U.S.€.1332. The dispute arises outedire at Calvert’s residence
on March 31, 2006, and her subsequent attempéstive insurance coverage from State Farm
for repairs to that property pursuant to her Bomner’s insurance policy. Calvert filed the
instant action in stateourt on March 30, 2011, asserting feauses of action. She has since
voluntarily dismissed all but herdmch of contract claim, favhich she seeks a judgment of
$187,417.57, plus reasonable attorney’s fgebcosts pursuant sate statute.

On May 27, 2005, Calvert purchased resideémproperty in Manassas, Virginia, for
$500,000 and contracted with State Farm to inswe@tbperty. Pursuant to the contract, State
Farm issued homeowner’s insurance pofieyK9-2113-2 (“the Polig”), which provided
insurance coverage for specified lossesnduthe policy period from May 27, 2005, to May 27,
2006.

On March 31, 2006, the fire that is the subg#cahis litigation occurred at Calvert’s
property. Calvert notified State Farm of the fire and requested substitute housing for her family.
A few days later, State Farm sent an adjustel a contractor to #pect the property, and on
April 5, 2006, State Farm’s contractor commenceairs to the propertyState Farm allegedly
informed Calvert that it did not believe subgsti housing was necessary, and the contractor
reactivated electricity to the property to allom&at and her family teeoccupy the home. On
April 7, 2006, per Calvert’'s request, the Privgdliam County Department of Public Works
inspected the property, found it @afe for habitation, and revokéide occupancy permit. Later

in April 2006, Calvert hired legal counsel.



Between the dates of May 18 and May 2206, State Farm provided Calvert with an
estimate stating that the property coulddgaired for $20,507.74. This amount was reduced by
$1,000 for the deductible applicable under the Poéiag, State Farm tendered a check to Calvert
for $19,507.74. State Farm also tendered a sedweck for $13,800.00 as a partial payment to
cover Calvert’s substitute living expenses, Gatvert alleges this amount was insufficient.

On July 26, 2006, Calvert provided Steeam with an indeendent third-party
contractor’s estimate showing that the cost to complete repairs to the property would be
$300,000.00. Calvert alleges that State Farmddadeespond desgitnumerous telephone
messages and letters over the next coupheasiths. In September 2006, Calvert sent State
Farm a certified letter with tee independent third-party contracéstimates showing the cost to
complete repairs to thegperty would be $267,500.00, $305,900.00, and $317,000.00,
respectively. Calvert also detailed her oupotket expenses for substitute housing, lost rental
income, and damage to personal property. Cihllerges that State Farm once again failed to
respond.

On November 22, 2006, Calvert filed her initelsuit against Statéarm in the Circuit
Court of Shenandoah County. Calvert voluntamibn-suited this inial lawsuit on April 10,

2008, and alleges that she was unable to pursuditation because afress-related health
reasons and general incapacity.

On May 9, 2008, State Farm made an additional payment to Calvert of $94,619.54 based
on a repair estimate prepared in the summ@06# during Calvert’s initial lawsuit. Calvert
alleges that these funds were insufficient to irgjb@ property and that no funds were paid to

cover her substitute living expenses or lost rental income.



On January 17, 2011, Calvert’s counsel coethS8tate Farm by left, again identifying
the insufficiency of the State Farm paymetotslate, and itemized an additional $187,417.57 in
charges that were due and payable under theyP&tate Farm repleein early February 2011
denying additional payments under the Policy.

Calvert filed her second lawsuit against &taarm in the Circuit Court of Shenandoah
County on March 30, 2011. This was four yesnrd 364 days after tltate of the March 31,
2006, fire loss that forms the basis of this lawsGitate Farm removed the second lawsuit to this
court based on diversity jsdiction in February 2012.

.

In its motion to dismiss, State Farm argues that Calvert is unable to state a plausible
claim for breach of contract as a matter @f lzecause her claim is barred by the two-year
limitations period prescribed by the Policy andndated by Virginia Code § 38.2-2105(A). The
contractual limitations period &sue appears in ti€onditions” section of the Policy and states
as follows:

Suit Against Us. No action shall be brought wds there has been compliance

with the policy provi®ons. The action must be gt within two years after the

date of loss or damage.

The Policy, “Section | — Conditions,” Dkt. # Bx. 1, p. 18. Section 38.2-2105(A) provides the
standard provisions, conditionsipstiations, and agreements thatist be included in all fire
insurance policies in Virginiand states as follows:

Suit. No suit or action on this policy for the recovery of any claim shall be

sustainable in any court of law or equity unless all the requirements of this policy

shall have been compliedtl, and unless commenced withwo years next after
inception of the loss.

Va. Code Ann. § 38.2-2105(A). State Farm assedtstite fire at Calvé’s property occurred on

March 31, 2006, but this lawsuit was not filed until March 30, 2011, which is plainly longer than



two years after the date of thee. According to State Farvirginia courts have strictly
applied this statutory time bar aases where, as here, an neslfails to bring an action under
the policy within the two-year limitations period.

In her memorandum in opposition, Calvert argues that the two-year limitations period
does not apply to Calvert’'s breach of contidatm because State Fasubstantially modified
the statutory language in 8 38205(A) when drafting the Policy’similar provision. Calvert
asserts that State Farm’s use¢haf word “action” instead of the words “suit or action” eliminates
any requirement that the insurel@ f'suit” or that the insured brg an action in a “court of law
or equity.” Instead, the Poliaynly requires that an insurediést” an “action” within the two-
year limitations period, which begins to run frorhétdate of the loss or damage.” Calvert notes
that the words “action” and “started” are wleffined in the Policy. Moreover, because 8§ 38.2-
2105(A) uses the phrase “suit otian,” it is reasonable to assurtit the Virginia legislature
intended those words to have different meanimgscording to Calvert, these modifications to
the language of § 38.2-2105(A) lead to multidasonable interpretations of the Policy’s
provision that make it ambiguous and unenforceabhe fact that the applicable section in the
Policy is entitled “Suit Against Us” does not elirate this ambiguity. Thus, Calvert asserts that
the two-year statute of limitatns does not apply and, instead ¢eneral five-year statute of
limitations period for breach afritten contracts set forth in kginia Code 8 8.01-246 applies to
this case, making Calvert’s bagaof contract claim timely.

If the two-year limitations period applies, Calvert argues that any statute of limitations
period should be tolled due to her incapabigyween the time she voluntarily dismissed her
initial lawsuit on Apri 10, 2008, until she filed her second, and current, lawsuit on March 30,

2011. Calvert asserts that she has adequately élfegancapacity in theomplaint and that she



has a statutory right to have a julgcide the incapacity issue. T extent the court finds that
her allegations are insufficient to invoke the ity tolling provisions, Gaert requests leave to
amend her complaint to more fully set forth such allegations.

In its reply memorandum, State Farm reasskdisCalvert’'s breach of contract claim is
clearly barred by the contractuald statutory two-year limitationseriod and her arguments are
unsupported by the plain language of the Policy and Virginia law on the issue. State Farm
argues that the Policy’s limitatms provision is plain, unambigugusnd susceptible of only one
reasonable interpretation—namely, that any adaiothe Policy must be initiated within two
years of the fire loss. The terms “action” dndit” are used interchangeably in § 38.2-2105(A)
and in the Policy and have the same meaning.V@e€ode Ann. § 8.01-2(1) (defining both
terms to “include all civil proceedings whethgrom claims at law, in equity, or statutory in
nature and whether in circuitwds or district courts”). Maover, the language used by State
Farm in the Policy was approved by theginia State Corporation Commission (“the
Commission”) prior to the fire loss in this casetate Farm further asserts that even if the
Policy’s limitations provision is ambiguous and ofarceable, the default statute of limitations
period for claims related to fire insurance piglicis two years in Vginia, pursuant to § 38.2-
2105(A), not the five-year period proposed by Calvert.

Regarding Calvert’s contention that angtste of limitations should be tolled for her
incapacity, State Farm argues tlavert's complaint is devoid of factual allegations meeting
the requirements for incapacity, and her inteoast with State Farm during this insurance
dispute indicate that, althoughietsed, she is fully capable. According to State Farm,
amendment of Calvert’s complaint to includettal allegations of incapacity would be futile

because no sufficient facts exist to support such a claim.



[l
To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a
complaint must contain sufficient factual mattdrich, accepted as true, “state[s] a claim to

relief that is plausible oits face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting Bell

Atl. Corp. v. Twombly 550 U.S. 544, 570 (2007)). This plaubipistandard reques a plaintiff

to demonstrate more than “a sheer possibility that a defendanttedsiaawfully.” Id. When
ruling on a motion to dismiss, the court must “a¢¢bp well-pled allegations of the complaint

as true” and “construe the faesd reasonable inferences deditberefrom in the light most

favorable to the plaintiff. Ibarra v. United Stated20 F.3d 472, 474 (4th Cir. 1997). While the
court must accept as true all well-pleaded fdallagations, the same is not true for legal
conclusions. “Threadbare recitals of the edaits of a cause of action, supported by mere
conclusory statements, do not suffice.” Iql&&6 U.S. at 678. Determining whether a
complaint states a plausible claim for relief itantext-specific task #t requires the reviewing
court to draw on its judiciabgerience and common sense.” ati679.
V.
While sitting in diversity, dederal court must apply the substantive law of the state in

which the action arose. Erie R. Co. v. TompkB&4 U.S. 64, 78 (1938). Because the court is

exercising diversity jurisdictionver this action, the Virginiaatute of limitations on fire

insurance claims applies. Hitt Caatting, Inc. v. Indus. Risk Insurei258 Va. 40, 47, S.E.2d

216, 219 (1999) (holding fire insurance policy prategproperty in Virginia must incorporate
§ 38.2-2105). As described above, § 38.2-2105(4yiges the standard provisions, conditions,
stipulations, and agreements that must be included fire insurance policies in Virginia and

states in relevant part:



Suit. No suit or action on this policy fahe recovery of any claim shall be

sustainable in any court of law or equity unless all the requirements of this policy

shall have been compliedty, and unless commenced withwo years next after

inception of the loss.
§ 38.2-2105(A). Virginia Code § 38.2-2105(B) furtipeovides that “[n]o change shall be made
in the sequence of the words and paragraphseastandard provisionspnditions, stipulations
and agreements prescribed by this section”. However, an insurer can deviate from the
standard policy language if theenguage is no less favorable thhe standard language and is
approved by the Commission before the poigcissued. Va. Code Ann. § 38.2-2107{AThe
general statute of limitations period for breachvatten contracts is five years as set forth in
§ 8.01-246.

V.

In its motion to dismiss, State Farm asstvés Calvert’s breach of contract claim is
barred by the contractual andtsttory two-year limitations pod set forth in § 38.2-2105(A)
and included in the Policy. Calvert claimat®tFarm substantially modified the statutory
language, making the Policy ambiguous and unenfokeedthus, the general five-year statute
of limitations period for breach of written coatts should apply rather than the two-year

limitations period, and Calved’claim is therefore timely.

Hitt Contracting, Inc. vindustrial Risk Insurergdhe seminal case @he application of

§ 38.2-2105(A), states that claims brought under arfgerance policy in Virginia are subject to
the statute’s two-year limitaths period. 258 Va. at 43, S.E.2Q2a&¥ (holding that “[b]ecause

the policy covers property in Virginia and insuegginst the peril of fire, it necessarily includes

the mandatory provisions enumerated in C8@8.2-2105"). The issue in Hitt Contractiwgs

L“An insurer may issue a simplified and readable policpsidirance that deviates in language from the standard
policy form provided forin § . . . 38.2-2105 . . . if the deviating policy form is\(i)a respect less favorable to the
insured than the standard policy form, and is (ii) approved by the Commission prior to issuance.” § 38.2-2107(A).
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“whether a suit for failure to pay a claim undereplacement coverage endorsement of an
insurance policy is subject toglwo-year limitations period caited in the policy and required
by Code § 38.2-2105.” Iaét 42, S.E.2d at 216. The insurance policy in the case was a
“Standard Fire Insurance Policy,” and becatisevered property in Virginia and insured
“against the peril of fire, it nessarily include[d] the mandatory provisions enumerated in Code
§ 38.2-2105.”_ldat 43, S.E.2d at 217. The policy statiealt a suit to recover a claim under the
policy must be “commenced within two yeawesxt after inceptionf the loss.” Idat 44, S.E.2d
at 217.

The Virginia Supreme Court held that tin-year limitations period applied to the

insurance policy at issuaathat the plaintiffs’ clans were time-barred. lat 45, S.E.2d at

. |
217-18. Even though the insurance policy progideoader coverageadh that provided by
standard fire insurance coveratie court held that “the mere fact that this policy provides
coverage for other perils in addition to firedaprovides for insurer lialily on a basis other than
actual cash value, [as is generalbne in standard fire insure policies,] does not mean that it
is not subject to the ‘standandfovisions required in a firmsurance policy . . . .” Idat 44,

S.E.2d at 217. The court found that “nothinguatithe policy exempts it from the mandatory
provisions of Code § 38.2-2105. Therefore, tivo-year statute of limitations mandated by
Code 8§ 38.2-2105 applies to this policy.” &.45, S.E.2d at 218. Thus, even though the
insurance policy provides additional endorsemeptacement cosbwerage and different
procedures for this avenue of recovery, the ttheld that the General Assembly intended for the
two-year limitations period to apptp replacement cost coverage. atl45-46, S.E.2d at 218-

19. Moreover, the fact that the two-yearitations period may exclude recovery for certain

damages did not sway the court.



[T]he possibility that in certain circunasices an insured might not be able to
recover replacement costs incurred neaatahe end of the two-year limitations
period does not change the plain languaig€ode 8§ 38.2-2105 and of this policy.
By requiring every policy of fire insunge covering property in Virginia to
contain all the provisionsontained in Code 8§ 382105, the General Assembly
indicated the importance it attached to these provisions.

Id. at 47, S.E.2d at 219. Theurt concluded as follows:

The limitation involved in the present casend in the language of the insurance
company. Itis in the language of tGeneral Assembly and expressed in words
which the statute required to be inseritethe policy, word for word, line for line,
number for number. It ga in plain, unambiguous words that no suit shall be
sustainable unless it is commenced witftvwmo years] next @ér the inception of
the loss.

1d. (quoting Ramsey v. Home Ins. C803 Va. 502, 506, 125 S.E.2d 201, 204 (1962).

In Coker v. State Farm Fire and Casualty Compainy 161002, 45 Va. Cir. 510, 1998

WL 972219 (Fairfax Co. Cir. Ct. June 4, 1998), @ese fire damaged th@aintiff's home, but
she did not initiate an action against the insugatmmpany until almost three years later. akd.
*2. The insurance company argued that theoaatias time-barred by the two-year statute of
limitations under § 38.2-2105(A). |dl'he plaintiff's insuranceolicy contained a limitations
provision that modified thstatutory language of § 38.2-2185%(@nd stated as follows:
Suit Against Us. No action shall be brought wds there has been compliance
with the policy provi®ons. The action must be gt within two years after the
date of the loss or damage.
Id. The court noted that this language was aygd by the Commission as required by Virginia
Code § 38.2-2107._ldt *3 n.4. The plaintiff argued thtite modifications to the statutory
language created ambiguity in the terms of tHepospecifically regardig the inclusion of the

word “damage,” its meaning as compared tostiatutory word “loss,” aththe effect of this

modification on the calculation ofehitwo-year limitations period. l@t *2. The court,

2 The full text of the relevant insurance policy provision in Hitt Contradsimmt quoted by the court in the opinion,
but it appears that the policy provision mirrored the statutory language of § 38.2pPMa5(d for word.
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however, rejected the plaintiff's argumesitating that § 38.2-2107 “permits insurance
companies to use simplified language that aea from the standakta. Code [§] 38.2-2105
policy language as long as the simplified tearesno less favorable to the insured.” dd*5.
Thus, the court found that therms “damage” and “loss” had the same meaning, so “the
inclusion of the phrase ‘or damage’ in theitetion provision of the policy” did not create
additional rights for the plaintiff._ld.

In Whitaker v. Nationwide Mutual Fire Insurance Compdiiys F. Supp. 2d 612 (E.D.

Va. 1999), the United States DistrCourt for the Eastern Distriof Virginia reached a similar
conclusion as the court in Cokeln that case, the plaintifisere constructing a home and
obtained an “all-risks” homeaver’s insurance policy. ldt 614. The plaintiffs filed suit
against the insurance company when their clamalleged faulty construction of the home went
unpaid. _Idat 614-15. In a motion for summary judgmt, the insurance company argued the
plaintiffs’ claim was time-barred by the insuranmolicy’s two-year statute of limitations. lak
617. The policy stated that “[n]o action cankdveught unless there has been compliance with
the policy provisions and the actionsisrted within two years aftére date of loss or damage.”
Id. The court rejected the plaintiffs’ ambiguayguments and held thida]llowing [p]laintiffs

to claim that their ‘damage’ (the paymedi)l not occur until Augus4, 1998, more than one
year after their ‘loss’ (the de€tive workmanship) would allowéim to impermissibly stretch the
limitations period. The statutorily-mandated lintiba provision should be ttly construed.”

Id. at 618. The court concluded, thenef, that “the date of ‘loss damage’ is not the date of
payment or repair, but the date any actual dgntaused by the faulty mstruction occurred.”

Id.

11



The relevant policy language in both Coked Whitakeis almost identical to the

applicable language in Calvert'slRy. While the courts in Cokeand Whitakemanalyzed

potential ambiguities in the terms “loss” and “dage,” Calvert asserts that there is ambiguity in
the Policy’s term “action.” Because 8§ 38.2-2105(Ags the phrase “suit or action,” Calvert
argues it is reasonable to assume that theefaé Assembly intended those words to have
different meanings. However, Virginia Code 8§ 82{1) states that “[a]ction’ and ‘suit’ may be
used interchangeably and shall include alllgwceedings whether upon claims at law, in
equity, or statutory in nature and whether @it courts or districtourts.” The General
Assembly clearly intended these terms to be ustedchangeably. Calvert also argues that a
policyholder might “staftan “action” by filing a lawsuit wthin the two-yar period, even
though the suit is later voluntarily dismissedt Virginia Code 8§ 8.01-229(E)(3) clearly
explains the provisions for foilg the statute of limitadins after a voluntary non-sdit.

Calvert does not cite any cases specificatlgressing her clained ambiguity regarding
§ 38.2-2105(A) and instead relies only on casesdisatiss general princgs of contractual and
statutory interpretation, as well as one ovedulase presented at oral argument regarding
ambiguity in a contractual limitatiordause, to support her arguménEalvert’s position is

further weakened by the facttishe has been represertigacounsel since April 2006, one

34t a plaintiff suffersa voluntary non-suit as prescribed in § 8.01-386 statute of limitations with respect to such
action shall be tolled by the commencement of the ndaesaction, and the plaintiff may recommence his action
within six months from the date of the order entered bycthurt, or within the original period of limitation, or
within the limitation period as provided by subdivisBri, whichever period is longer.” Va. Code Ann. § 8.01-
229(E)(3).

* At oral argument, counsel for Calvert refertid court to Dominish v. Nationwide Ins. Cblo. 2009-L-116, 2010
WL 2636832 (Ohio Ct. App. June 30, 2010)._In Domintkle Court of Appeals of Ohio reversed a lower court’s
ruling on the ambiguity of insurance policy language simdahe language in this case and held that the limitation
of action provision, stating that “[a]ny action must be sthwtéthin one year after the date of loss or damage,” was
“ambiguous.” _Id.at *4. This ruling is unpersuasive, however, because the appellate court was not applying
statutorily-mandated language, and the Supreme Court of Ohio reversed the appellate cogréeduield that the
policy’s limitation of action prowion was enforceable. SBeminish v. Nationwide Ins. C0129 Ohio St. 3d 456,
953 N.E.2d 820 (Ohio 2011).
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month after the fire that is ttsaibject of this litigation, and thefiore has had assistance of such
counsel in interpreting the apgdible clause of the Policy all stages of this dispute.

The terms “suit” and “action” are interahgeable and do not create ambiguity in the
Policy. Section 38.2-2105(A) mandates that all ifusurance policies are subject to a two-year
period of limitations. The Policy includedis mandatory provien, and the Commission
approved the Policy’s language prtorCalvert and State Farm’s coatt to insure the relevant
property> Thus, the court finds that the appropristetute of limitations period in this case is
two years from the date of loss, which, according to Whitakas the date of the fire on March
31, 2006. Absent any other reasons for tollbegause Calvert filed her initial lawsuit on
November 22, 2006, she had a little more tharesiximonths from the date she voluntarily non-
suited that action on April 10, 2008, to file lsecond action. The March 30, 2011, filing of her
second lawsuit that is currentlyfbee this court is far more #ém sixteen months after April 10,
2008. Calvert’s claim for breach obntract, therefore, is untimely.

VI.

In the alternative, Calvert argues ttdaie to her alleged incapacity, the Policy’s
mandatory two-year limitationgeriod should be tolled froméhtime she voluntarily non-suited
her initial lawsuit until sheiled her second, and current, actithnys making her current action
timely. Calvert further asserésstatutory right to a jury termination on the issue of her
incapacity and requests leave to amend her comypilaive court finds tht her allegations of
incapacity are inadequate.

Virginia Code § 8.01-229 is the state’s gahéolling statute, which governs the tolling

of any statute of limitations due thisability, and incapacity is considered a disability for tolling

®> As mentioned above, an insurer mayidee from the statutory language ifstno less fair to the insured and is
approved by the Commission before the policy is issued. § 38.2-2107(A).
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purposes._Se¥a. Code Ann. 8§ 8.01-229(A)(&nd (2)(b). Once a causéaction accrues, the
statute provides as follows:

If a person entitled tdring such action becomes incapacitated, the time during
which he is incapacitated shall not be puted as any part of the period within
which the action must be brought, exceghere a conservator, guardian or
committee is appointed for such person in which case an action may be
commenced by such conservator, commitieguardian before the expiration of

the applicable period of limitation or within one year after his qualification as
such, whichever occurs later. . . . [A] pamshall be deemed incagtated if he is

so adjudged by a court of competent jurisidit, or if it shall oherwise appear to

the court or jury determining the issue that such person is or was incapacitated
within the prescribed limitation period.

§ 8.01-229(A)(2)(b). This section of the Virginia Code does nmtige a definition of
“incapacity;” however, the section of tMirginia Code governing guardianship and
conservatorship contains applicable definition.

“Incapacitated person” means an kduho has been found by a court to be
incapable of receiving and evaluating information effectively and responding to
people, events, or environments to sachextent that the individual lacks the
capacity to (i) meet the essential requents for his health, care, safety, or
therapeutic needs without thgsistance or protection of a guardian or (ii) manage
property or financial affag or provide for his suppodr for the support of his
legal dependents without the assistancprotection of a corgvator. A finding

that the individual displaygoor judgment alone shall nbé considered sufficient
evidence that the individual is an ineagated person within the meaning of this
definition.

Va. Code Ann. § 37.2-1000. Although this definition of “incapacity” is not binding when
interpreting the tolling provisns of § 8.01-229, courts hafeind it persuasive because
Virginia Code 88 8.01-229(A)(] and 37.2-1000 both referencenservators and guardians.

Sisk v. Commonwealttb6 Va. Cir. 230, 2001 WL 34038010, at *2h@lottesville Cir. Ct. June

15, 2001) (holding that even though § 8.01-229 doespweifically reference and incorporate
the definition of “incapacity'under 8 37.2-1000, the definition, whigs “included in a chapter

which defines the criteria for appointmentooimmittees and trustees,” is “particularly
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persuasive because the language of . . . 8 8.01-229 also references committees and other
guardians”).

A. Calvert’s Demand for a Jury Determination on the Incapacity Issue

Pursuant to 8 8.01-229, Calvesserts a statutory rightégury determination on the
issue of her incapacity. As described abov@ 08-229 states, in relevant part, that “a person
shall be deemed incapacitated if he is so adjidhyea court of competent jurisdiction, or if it
shall otherwise appear to the court or jurfedmining the issue that such person is or was
incapacitated withitthe prescribed limitation period.” 01-229(A)(2)(b). The plain language
of the statute does not supp@dlvert’'s assertioand clearly provides that the court can
determine issues of incapacuythin the context of § 8.01-229.

In Hughley BasharmiNo. 2:03-cv-85, 2003 WL4101521 (E.D. Va. Aug. 1, 2003), aff'd

No. 03-7315, 91 F. App’x 273 (4th Cir. M&3, 2004), a prisoner fitka claim against a
correctional center and astsl that the statute of limitatiostiould be tolled pursuant to § 8.01-
229 because he was incapacitated destincarceration and blindness. &.*3-5. The
prisoner further argued thanly a jury could determinehe incapacity issue. ldt *3 n.3. The
court did not agree, stating that “[p]laiffittites no caselaw to support his proposition.
Moreover, . . . [t]he plain language of the staprvides that the [c]ourt or the jury may make
such determination. Accordingly, the [c]baray make findings regarding [p]laintiff's
incapacity pursuant teection 8.01-229.” Id.

The language of § 8.01-229 is clear, and Caliegwise does not t& any caselaw to
support her contention that she hastatutory right to a jury termination on the issue of her

incapacity. Therefore, the court finds that @a\does not have a statutory right to a jury

determination on incapacity, and the court may, and will, make this decision.
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B. Incapacity for Tolling Purposes
Calvert alleges that she has been incagi@a since voluntarilpon-suiting her initial
lawsuit against State Farm on April 10, 2008otigh the filing of thissecond, and current,
action on March 30, 2011. Specifically, Calvert'sngtaint states that her dispute with State
Farm has caused her “extreme emotional distreSemplaint, Dkt. # 1, Ex. A, p. 13, T 42.
That stress caused Ms. Calvert to bmeoseverely and clinically depressed,
amplified her anxiety, and began to mifast itself in other physical illnesses
including infection and moval of her appendix, iattion and removal of her
gallbladder, sphincter of oddi, multiplergeries and hospitalizations, regular and
ongoing medical treatments, regular amtgoing psychological treatments and
prescription drug therapies, loss of emph@nt, loss of the ability to drive a car,
and general incapacity of Ms. Calv, which continues to date.
Id. at § 43. Calvert does not elaborate famher regarding her “general incapacify.”

Prior to 1998, § 8.01-229 allowed tolling of a statute of limitations only for infancy and

insanity. _Lewis v. Gupteéb4 F. Supp. 2d 611, 617 n.7 (E.D. Va. 1999) (citing Va. Code Ann.

§ 8.01-229 (1993)). In 1998, however, the Genksaembly amended the statute to allow

tolling when a plaintiff becomes “incapacitat€dftl. As mentioned above, “incapacity,” or any
variation thereof, is not defined in § 8.01-2B8t a persuasive definition can be found in § 37.2-
1000. Section 37.2-1000 states that an incapadifzrson cannot “(i) meet the essential
requirements for his health, care, safety, orapeutic needs without the assistance of a guardian
or (i) manage property or finaiad affairs or provide for hisupport . . . without the assistance

or protection of a conservator.”

® The court takes note that Calvert's original complaiciuded claims for intentional or negligent infliction of
emotional distress, and her original allegations regardingssitiess, and incapacity appear to be made in support
of those claims. In fact, the issueinéapacity for tolling purposes only arose after State Farm filed its motion to
dismiss.

" The amendment to § 8.01-229 was part of a broad amendment replacing language in various statutes Part of th
amendment replaced such words as “incompetenghtally ill,” “incompetency,” “unsound mind,” “mentally
incompetent,” and “insane” with “incap&g’ or “incapacitated.” 1997 Va. Legis. Serv. Ch. 801, S.B. No. 1038
(West).
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In Sisk v. Commonwealita plaintiff injured her arm aftea bad fall on state property.

2001 WL 34038010 at *1. In response to the deémt’'s motion to dismiss, the court had to
determine whether the plaintiff had been incagaded for purposes of tolling the statute of
limitations under § 8.01-229. ldt *2. After a hearing andvewing the briefs and evidence,
the court determined that because the plainti§ afale to travel, drive, hand-write her claims,
and could have easily called a lawyer to fiex suit within the required time period, she was not
“want of capacity.” Id.at *3.

In Kumar v. Glidden Companyo. 2:05-CV-499, 2006 WL 1049174 (E.D. Va. Apr. 13,

2006), the defendants filed motions for sumnjadgment arguing that the plaintiff's personal
injury claims were barred by the statute of limitations.atd’1. As in_Siskthe court had to
determine whether the statute of limitationd baen tolled due to the plaintiff's alleged

incapacity. _Id. The plaintiff in Kumarsuffered from a “bevy of physical and mental

conditions,” including musculoskeletathing, reproductive abnormalities, toxic
encephalopathy, peripheral neuropathy, reactiveaginisease, severegimerative bone, disc,
and joint disease, and aitis of her spine._ldat *1-2. She also suffered from several
neurological symptoms, incluaj impaired memory, “difficultghinking clearly, getting lost,
forgetfulness, muscle spasms, blurred vispmgr balance, numbness, and tremor.” akct1.
The plaintiff suffered from panic disorder®ag) with being diagnosed as bi-polar/manic
depression, had spent time in mental heahtitirtions, and was hosalized as a result of
suicide attempts. lct *2. She could not work, drive a chad a history oflcohol addiction,
and had to depend on family to help her with chores and some of her finanas2)d6-7.

Despite all of these physical and mental condgjdhe court did notrid the plaintiff to be
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incapacitated for tolling purposescause she was able to “conduct her own affairs, to work,
and to raise her children .. ..” la *9. The court also notedat the plaintiff had been
involved in another, similar litigtion and “had ample opportunity approach a lawyer who was
already intimately involved with a caseegding the same subject matter.” &l *7.

In this case, there is no evidence in the r@¢bat any court haadjudged Calvert to be
incapacitated from thi#éme of her voluntary non-suit on Ap10, 2008, until the second filing of
her lawsuit on March 30, 2011. While Calvers saffered from a myriad of ailments, the
allegations in her complaint are inadequate for the court to find her to be incapacitated during the
relevant time period. There is nothing in the ctaim or in the recordio suggest that Calvert
was “incapable of receivinghd evaluating information effégely or responding to people,
events, or environments . . 2.8 37.2-1000. Moreover, there is hioig in the complaint or in
the record to suggest that gfwuld not “meet the essential respments for [her] health, care,
safety, or therapeutic needs latt the assistance or protection of a guardian . . . ."Nt.are
there any allegations to suggest that shedcoat “manage property or financial affairs or
provide for [her] support or for the support oéfhlegal dependents without the assistance or
protection of a conservator.”_Id.

In her complaint, Calvert claims she volarlty non-suited her original lawsuit “as a
result of stress-related healtisiies and other reasons.” Complaint, Dkt. # 1, Ex. A, p. 12, § 39.
Attached to her memorandumapposition to State Farm’s motion to dismiss is an affidavit by
Calvert stating that she voluntarily non-suited her originabacts a direct result of . . .

incapacitation . . . .” Affidavit of Calvert, Dk# 11, Ex. 1, p. 2, 1 5. Despite these assertions,

8 The plaintiff in Kumarsuffered adverse consequences from exposure to chemicals in 1988 but did not stop
working until 1996. 2006 WL 1049174 at *2-4.

° At oral argument, counsel for Calvert did state thatdmktrouble communicating with Calvert while she was in
the hospital.
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Calvert apparently was capable of “assessimgabeial damages from the at-issue loss,” as
reflected in the spread sheébahed to her lawyer’s lettés counsel for State Farm dated
January 17, 2011. Letter from Calvert’'s Counbétt. #12, Ex. 3. Calvert's detailed
assessment of her claim as reflected in the smie@et attached to her lawyer’s letter belies the
suggestion that she lacked capacity. Moreaves worth noting thathis letter nowhere
mentions incapacity and that this issue way oailsed once State Farm filed its motion to
dismiss on the basis of the statute of limitations.

Not only does the January 17, 2011, letterttaihention Calvert’s alleged incapacity, it
sheds some light on her counsel’s decisiotetay refiling this case until four years and 364
days after the March 31, 2006, floss. In the letter, Calvest’counsel states “[a]bsent our
agreement on some reasonable settlement ambisntyy intention of re-filing the non-suited
litigation on or before the 5-yeanmiversary of the aissue loss.”_ld.Both from the text of the
letter and the fact that the lawswas refiled four years and 3@4ys after the fire loss, it is
reasonable to conclude thatl@at's counsel was operating undbe mistaken assumption that
a five-year statute of limitationsather than the correct two-ydanitation period, governed this
case.

Absent proof of Calvert’s incapacity, thisseais time-barred and should be dismissed.
Although very thinly pleaded, the complaint does refer to Calvaygseral incapacity.” Out of
an abundance of caution, therefdbes court will deny State Farsimotion to dismiss at this
time on the limited basis of Calvert’s claim of ineajty and give the parties sixty (60) days to
conduct discovery on this narrow issue, after Whie court will decide the incapacity issue on
a motion under Federal Rule of Civil Procedbée An evidentiary hearing is set for that

purpose on October 4, 2012,1a00 p.m. in Harrisonburg.

19



VII.

The language in the homeowner’s policy isshgd®tate Farm is clear and unambiguous,
and Calvert’s breach of contract claim wasught outside the statutorily-mandated two-year
limitations period. Calvert alleges she wasajpacitated from the time she voluntarily non-
suited her original action until thre-filing of her present suit gbe statute of limitations should
be tolled during that period pursuant t8.81-229. Further evidentiary development is
necessary on this issue. Thetigs will be given sixty (60) days to conduct discovery on this
issue, and are directed to file summarggment motions and briefs by September 10, 2012.
Reply briefs are due on September 24, 2012, arVi@entiary hearing set for October 4,
2012, at 1:00 p.m. in Harrisonburg.

IT IS SO ORDERED.

Entered:July 10,2012

(o Pichael % Weilpnshr

MichaelF. Urbanski
UnitedStateDistrict Judge
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