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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

AMANDA R. PETTIT,
Plaintiff,
Civil Action No. 5:13cv00006

V.

CAROLYN W. COLVIN,
Commissioner of Social Security,

By: Michael F. Urbanski
United States District Judge

Defendant.
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MEMORANDUM OPINION

This social security disability appealdsfore the court for review of the report and
recommendation issued in this case by the nmradgsjudge, in which it is recommended that
plaintiff Amanda Pettit’'snotion for summary judgment be gted, that the final decision of the
Commissioner be reversed, and that thigende recommitted to the Commissioner for the
calculation and payment of bertef The magistrate judge determined that the administrative
law judge (*“ALJ”) improperly rejected the apon of Pettit’s treating psychiatrist, Aamir
Mahmood, M.D. and, as a result, improperiycoded that Pettit failed to meet the
requirements for Listing § 12.06ndety related disorders.

The court disagrees with the magistraigge’s recommendation that this matter be
reversed and recommitted to the Commissioner for the calculation and payment of benefits.
However, the court finds it prudent to remand this matter to the Commissioner for further
consideration and for a cor&tive examination. As sucthe recommendation that the
Commissioner’s decision be reversed will becggd and an Order remanding the case to the

Commissioner for further consideration consistent herewith will be entered.
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l.

Pettit filed an application for supplementatarity income on July 22, 2010, alleging a
disability onset date of June 1, 2010. Then@ussioner denied her application for benefits
initially and again on reconsideration. Administrative hearing vgaheld on August 30, 2011.
In a decision issued on December 7, 2011, the ALJ determined that Pettit's anxiety and affective
disorders were severe impairments. (Adntraisve Record, hereinafter “R.,” 119.) The ALJ
concluded that these impairments were notsing-level severity and determined that with
these impairments, Pettit retained the residurattional capacity (“RFC”) to perform work at all
exertional levels, but was limited to perung routine, unskilled, low-stress (ie., non-
production rate) work that does not involve waogkclosely with othersr frequent public
contact. (R. 120, 122.) While this RFC preclutded past relevant work as a short order cook,
the ALJ found at step five of the sequential aafibn process that jolexist in significant
numbers in the national economy that Pettit can perform.2&€eF.R. 8§ 416.920(a). Thus, the
ALJ held that Pettit is not disabled under thei8loSecurity Act. The Appeals Council denied
Pettit’s request for review and this appeal followed.

This matter was referred to the magistjatige for proposed findgs of fact and
recommendations for dispositionrguant to 28 U.S.C. 8§ 636(b)(B). The parties filed cross
motions for summary judgmeand supporting memoranda, and mhegistrate judge issued his
report and recommendation on September 19, 20h8ler 28 U.S.C. § 636(b)(1), the “court
may accept, reject, or modify, in whole omart, the findings and recommendations made by
the magistrate judge.” Federal Rule of iCRrocedure 72(b) providethe parties with an
opportunity to file written objeatns to the proposed findingsid recommendations, but neither
party filed objections in this sa. Rule 72(b)(3) provides thatttdistrict judge must determine

denovoany part of the magistrate judge’s dispositioat has been properly objected to.” While
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the text of the rule is silent as to the obligatof the court if no objection is made, the advisory
committee notes that “[w]hen no tinyebbjection is filed, the court ed only satisfy itself that
there is no clear error on the face of theard in order to accept the recommendation.”

Advisory Committee Notes to Fed. R. Civ. P.(¢Ring Campbell v. United States Dist. Cqurt

501 F.2d 196, 206 (9th Cir. 1974)). In Thomas v.,Am4 U.S. 140 (1985), the Supreme Court

had occasion to address the issue, and stated as follows:
The district judge has jisdiction over the case at all times. He
retains full authority to decide whether to refer a case to the
magistrate, to review the magistrate’s report, and to enter
judgment. Any party that desgeplenary consideration by the
Article Il judge of any issueeed only ask. Moreover, while the
statute does not require thelge to review an issue awvoif no
objections are filed, it does ng@reclude further review by the
district judge,_suaponteor at the request of a party, under_a de
novoor any other standard.
474 U.S. at 154. Thus, even absent an objedti@ncourt retains thability to review sua
spontea magistrate judge’s repahd recommendation. The cobdlieves that the particular
facts of this case present gopeopriate occasion to review thegistrate judge’s report and
recommendation notwithstanditige absence of an objection.
.
Making a disability determination is tli@mmissioner’s job. The Commissioner is

charged with evaluating the medical evideand assessing symptoms, signs, and medical

findings to determine the functional capacity of the claimant. Hays v. Syl@@anF.2d 1453,

1456 (4th Cir. 1990). In contrast, it is noétiob of a reviewing federal court to make
administrative disability decisions. The coomdy neither undertakedee novo review of the

Commissioner’s decision nor re-weigh the evidence of record. Hunter v. SudB@uf.2d 31,

34 (4th Cir. 1992). Judicial reviewof social security disabilitgases is limited to determining

whether substantial evidence supports the Comamissis conclusion that the claimant failed to
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meet her burden of proving disability. Semwvs v. Celebrezze368 F.2d 640, 642 (4th Cir.

1966). Evidence is substantial when, considetiegrecord as a whole, it might be deemed

adequate to support a conclusion bgasonable mind, Richardson v. Peradé® U.S. 389, 401

(1971), or when it would be sufficient to refuseéirected verdict in gury trial. Smith v.
Chater 99 F.3d 635, 638 (4th Cir. 1996). Substardgiatience is not a “lge or considerable

amount of evidence,” Pierce v. Underwod87 U.S. 552, 565 (1988), but is more than

a mere scintilla and somewhat I¢isan a preponderance. Peral¥ U.S. at 401. If the

Commissioner’s decision is suppedt by substantial evidence, it must be affirmed. 42 U.S.C.

8 405(g);_Peralet02 U.S. at 401.
[1.

In his report, the magistrate judge conckitieat the ALJ’s decish to reject the opinion
of Dr. Mahmood is not supported by substdrgiadence. Relying on evidence from Dr.
Mahmood, the magistrate judge determined Beitit met the requirements of Listing § 12.06
and awarded payment of benefits. The chasg two difficulties withthis conclusion.

First, much of the evidence from Dr. Mabad relied on by the magistrate judge post-
dates the ALJ’'s December 7, 2011 decision.eéuj the Mental Impairments Questionnaire
filled out by Dr. Mahmood on January 18, 2012 indic&etit has mild restrictions of activities
of daily living, marked difficultis in maintaining social functioning, marked difficulties in
maintaining concentration, persistencgpace, and had four or more episodes of
decompensation within 12 monthsckaf at least two weeks duratibr(R. 466.) Neither the

ALJ, nor the reviewing stat@gency physicians upon whoseripns the ALJ relied, had the

Y In contrast, the first Mental Impairments Questionnaire from Dr. Mahmood, which was before thedisialein
Pettit had only moderate difficulties in maintaining corigion, persistence or pace and three episodes of
decompensation within 12 months. (R. 458.)



benefit of this second RFC determination from Dr. Mahnfodikewise, the ALJ did not have
the benefit of reviewing the additional sevaanths of treatment records from Dr. Mahmood
following the ALJ’s decision. These recordssdment Dr. Mahmood’s continued attempts to
adjust Pettit's medication in an effort to stat@lher anxiety and depression. They culminate
with notes from an office visit on July 18, 2012which Pettit reported thoughts of suicide and
concerns about her safety afeagaging in self-injurious bavior (cutting). Dr. Mahmood
recommended admission to the hospital for evalnato which Pettit agreed. (R. 489.) Pettit
was admitted to Rockingham Memorial Hosbda July 18, 2012 with a GAF of 40, and she
was discharged two days later with a GAF of 45 t3 §R. 16.) Thus, while the magistrate
judge is critical of the ALJ'sejection of Dr. Mahmood'’s opinion &g Pettit’'s capacity to work,
much of the evidence on which the magistjatige relies post-dageghe ALJ’s decision.

Second, the magistrate judge points ®fdrct that Dr. MBmood was Pettit’s only
acceptable treating medical sourard there is no medical evidenin the record contradicting
Dr. Mahmood'’s opinion. That ngavell be true. However, it isxtremely difficult to decipher
Dr. Mahmood'’s treatment records. This hampeesctiurt’s ability to engge in any meaningful
judicial review, let alone deteime whether the evidence estabés that Pettit does, in fact,
meet the requirements of Listing § 12.06.

For these reasons, the couridees remand is the appropriateurse of action in this

case. The court disagrees witk thagistrate judge that an awaifdenefits is warranted based

2 In fact, neither of the reviewing state agency physicians had the benefit of Dr. Mahmood’s first Mental
Impairments Questionnaire, dated August 29, 2011.

® The Global Assessment of Functioning, or GAF, scale ranges from 0 to 100 and considers psychological, social
and occupational functioning on a hypothetical continuum of mental health iliness. Diagnostic & Statistical Manual
of Mental Disorders 34 (4th ed. Text Rev.2000) (hereinafter “DSM-IV-TR"). A GAHR a0 indicates some
impairment in reality testing or communication (e.g., speech is at times illogical, obscure or irrelevant) or major
impairment in several areas, such as work or school, family relations, judgment, tioinkiogd. A GAF of 41-50
indicates serious symptoms (e.g., suicidal ideation, selessional rituals, frequent shoplifting) or any serious
impairment in social, occupational, or school functioning (e.g., no friends,euttekéep a job). Id.
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on the evidence before it. At the same tithe,court cannot say, oniglrecord, that the
Commissioner’s decision is suppedt by substantial evidence.

Thus, this matter will be remanded to then@oissioner for further consideration of Dr.
Mahmood’s January 18, 2012 Mental Impairméptestionnaire and the entirety of his
treatment records. Additiolyy, on remand, the Commissiondraaild obtain a consultative
examination by a psychiatrist to obta clear picture of Pettit's RFC.

An appropriate Order will be entered.

Entered:November25,2013
(o Plichael 7 Ubonsti

MichaelF. Urbanski
UnitedStateDistrict Judge



