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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

AUDREY E. FRAVEL,

Plaintiff,
Civil Action No.: 5:13cv014
V.

FORD MOTOR COMPANY,
By: Hon. Michael F. Urbanski
United States District Judge

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION

This matter is before the court on defendamtd Motor Company’s (“Ford”) Motion to
Dismiss for Failure to State a GiaiDkt. No. 5). Ford seeks, muwant to Federal Rule of Civil
Procedure 12(b)(6), dismissal of Count Il in soda it is based on a breach of express warranty,
Count IV (punitive damages), and Count V (viatatiof the Virginia Consmer Protection Act).
The parties have waived oral argument and thigemig fully briefed and ripe for decision. For
the reasons stated herein, the motion shaBRANTED in part (Counts Il & V) andDENIED
in part (Count 1V).

. Facts

The facts as alleged in the complaint asdollows: On or about November 12, 2011,
plaintiff Audrey E. Fravel (“Fravel”)’s husand purchased a 2010 Ford Edge motor vehicle
(“vehicle™). On November 16, 201Eravel was backing the vehiaet of a parking lot space.
Upon being placed in drive, but without any application of the accelerator by Fravel, the vehicle

began accelerating to a high rate of speed. The vehicle failesptmneto Fravel's application

! Count Il also alleges a breach of implied warranty. Ford does not seek dismissal of this portiamt &f Co
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of the brakes and struck the cogte base of a parking lot lightnally coming to a stop when it
mounted the light fixture baseAs a result of the crasFravel sustained injuries.

In addition to the facts of the crash, thengdaint alleges that éhvehicle was equipped
with an electronic throttle control systentE{'C system”) and thdahe sudden, rapid, and
unintended acceleration of the velbiwas caused by the defective design of this ETC system.
In vehicles equipped with an ETC systehere is no mechanical linkage between the
accelerator pedal and the throtilestead, two position sensors associated with the accelerator
pedal assembly convey electronigrals to a computer, which inrtusignals the throttle to open
or close. The complaint further alleges thatd had actual knowdigie, based on customer
complaint databases, field reports, and engingetocuments, that vehicles equipped with ETC
systems experience a greater @ftanintended acceleration eveatscompared to those without
ETC systems, and that Ford hthé capability to equip ETC systemhicles with brake override
systems which would close the throttle in the event of umieté acceleration. Fravel alleges
that Ford proceeded with the sale and distriouof the vehicle knowing that the ETC system
posed an ongoing risk of substantial harm, amsciously decided not to retrofit, fix, or recall
ETC equipped vehicles, or to warn of trezards of sudden, unintended acceleration, all in
advance of its pecuniary interest.

[. Standard on Motion to Dismiss

“To survive a motion to dismiss, a complamust contain sufficient factual matter,

accepted as true, to ‘state a claim to relief thalausible on its face.”_Ashcroft v. Igh&56

U.S. 662, 678 (2009) (quoting Bétl. Corp. v. Twombly 550 U.S. 544, 570 (2007)). A

plaintiff's well-plead factual allegations, whilssumed to be true, lbarra v. United Stat@

F.3d 472, 474 (4th Cir. 1997), “must be enough tgera right to relief above the speculative



level.” Twombly, 550 U.S. at 570. “[Additionally], the terhat a court must accept as true all
of the allegations contained in a complainhespplicable to legal conclusions. Threadbare
recitals of the elements of a cause of actspported by mere conclusory statements, do not
suffice.” Igbal 556 U.S. at 678. At end, the complaintstheontain sufficient facts from which
the court, calling upon “its judial experience and common sensmh conclude that the pleader
has shown that he is entitled to relief. a1679; Fed. R. Civ. P. 8(a). In making this

assessment, the court is obligated to loakatentire complaint. _Shomo v. Junior Coip11-

CV-508, 2012 WL 2700498, at *4 n.2 (W.Wa. July 6, 2012); see algtarman v. Unisys

Corp, 746 F. Supp. 2d 755, 760 (E.D. Va. 2010) ¢tmsidering a Rule 12(b)(6) motion, the

Court must . . . read the complaintaaghole.” (citing Mylan_ab., Inc. v. Matkari7 F.3d 1130,

1134 (4th Cir. 1993))).

1. Count I1: Express Warranty

Ford asserts that Fravel has not plead sefiiiciacts to establish a breach of express
warranty. Ford makes a number of argumentduding noting that Fravial compliant states
that Fordimplicitly promised that the vehicle would natcalerate without a signal from the
driver, etc. Fravel has not responded to Foadigiments and instead indicates that she has
elected not to pursue a claim for breach of egpwarranty. Thus, Fravel has abandoned this
portion of her claim, both through her exprdssmavowal and by failing to respond to Ford’s

argument._See, e,derdinand-Davenport v. Children’s Guilt42 F. Supp. 2d 772, 783 (D.

Md. 2010) (“By her failure to address [defendsih@rguments in her opposition to [defendant]’s
motion to dismiss, [plaintiff] has abandoned ttisim.”). The court will therefore grant the
motion to dismiss as to Count Il. Count Il slibkrefore be limited ta claim for breach of

implied warranty only.



V. Count | V: Punitive Damages

Ford first argues that because Virginia lagagnizes punitive damages not as a cause of
action but as a remedy, Count IV should be dised with prejudice. Doing so, however, would
put form before substance. It is true that, figgr Virginia law, there is no cognizable cause of

action for malice or punitive damages.” Augustin v. SecTek, 8 F. Supp. 2d 519, 526

(E.D. Va. 2011} YetRule 8(f) provides that “[a]ll pleadgs shall be so construed as to do
substantial justice.” Fed. R. Civ. P. 8(f). “Giving effect to this rule requires that a complaint be
judged by its substance rather than accordints torm or label and, if possible, should be

construed to give effect @l its averments.”_Cortez v. iRce George’s Cnty. Marylan@1 F.

App'x 123, 128 (4th Cir. 2002) (unpublished) (citlhi@harles Allen Wright & Arthur R. Miller,
Federal Practice and Proced® 1286, pp. 553-56 (2d €d.1990)). As such, a plaintiff's
“mislabeling of the proper legalebry of the claim is not grourfdr dismissal . . . so long the
plaintiff's complaint gives fair notice of thr@aim and the grounds upon which it rests.” Grayson

Fin. Am., Inc. v. Arch Specialty Ins. C®:05 CV 461, 2006 WL 290513, at *2 (E.D. Va. Feb. 6,

2006) (collecting cases).

While Count IV is labeled “punitive dargas,” the ensuing substantive paragraphs
clearly state a claim for willfuhnd wanton negligence. Indeeck final paragraph of Count IV
expressly refers to “conduct [] so willful or wanton as to evince conscious disregard for the rights
of others.” (Compl. 139, Dkt. No. 1, at 1®ord tacitly acknowledgethe substance of the
claim made by Count IV by devoting substantf&be to the argument that Fravel has plead
insufficient facts to support it._(S@&ef.’s Br. in Sup. of Mot. to Dismiss, Dkt. No. 16, at 10-12;

Def.’s Reply Br., Dkt. No. 21, at 3-6). It woudlb injury to judicial eonomy to require Fravel

2 The court in Augustinlismissed the claim based on punitive damages, but did not address what, if any,
substantive allegations were plead. Augysdv F. Supp. 2d 519.
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to amend her complaint only astte title of Count IV. Thughe fact that Count IV is
technically mislabeled is insufficient grounds &ismissal and is ceitdy not grounds for
dismissal with prejudice.

Ford also argues that Count IV should bedssed because the claim is insufficiently
plead. This argument is equally unavaililgclaim for punitive damages “must be supported
by factual allegations sufficient to establish ttiegt defendant’s conduct wavillful or wanton.”

Foglia v. Clapperl:12CV104, 2012 WL 777492, at *4 (E.Wa. Mar. 7, 2012) (citing Woods v.

Mendez 265 Va. 68, 76, 574 S.E.2d 263, 268 (2003)). Willful and wanton negligence is acting
consciously in disregard of amalr person’s rights or acting withckless indifference “to [the]
consequences with the defendant aware, fianknowledge of existing circumstances and
conditions, that his contt probably would cause injury to anotheWoods 265 Va. at 76-77,

574 S.E.2d at 268 (citations omitted). “Willful wanton negligence involves a greater degree

of negligence than gross negligence,” in thaéssential ingredient of the act or omission in
willful or wanton negligence is aactual or constructive consciousness of the danger involved.

Boward v. Leftwich 197 Va. 227, 231, 89 S.E.2d 32, 35 (1955). “An actor guilty of willful and

wanton conduct intends his act, but tia resulting harm.””_Green v. Ingra@69 Va. 281, 292,

608 S.E.2d 917, 923 (2005) (quoting Infant C. v. Boy Scouts of America2B&Va. 572, 582,

391 S.E.2d 322, 327 (1990)).
Ford points to the alleged facts of the crasHfits®d asserts that this is merely a “run-of-
the-mill personal injury case.” (Def.’s Reply BDkt. No. 21, at 6). Yet the facts of crash are

but one portion of the complaint. In addition te ttrash itself, Fravel has alleged that Ford had

3 Ford notes, correctly, that Fravel has not alleged aviyiteent” on the part of Ford. But “[i]ll will is not a
necessary element of willful and wanton negligence.”(ddoting_Infant C. v. Boy Scouts of America, 239 Va.
572,582, 391 S.E.2d 322, 327 (1990)).




actual knowledge of a design defect; specificahlig, propensity of vehicle equipped with the
ETS system to experience unintended accebera Fravel further alleges that, despite
knowledge of this risk of substantial harm, Foahsciously chose to equip and sell the vehicle
without any brake override system or warning to the consumer pubsach facts are true, that
would be sufficient to find that Ford acted witte requisite recklessdifference or conscious
disregard to the injury it was awasm®uld probably resulirom its conduct.

As such, regardless of any mislabeling & ttaim, Fravel has plead the facts underlying
Count IV with sufficient particulaty to state a plausible claimrfeelief and give fair notice of
the grounds upon which the claim rests. The omotid dismiss as to Count 1V is therefore
denied.

V. Count V: Virginia Consumer Protection Act

Ford seeks dismissal of Count IV on the grouthds that Fravel has not plead her claim
with sufficient particularity. Because Fewhas failed to assert reliance on any
misrepresentation or material omission on the glRord the motion to dismiss will be granted
as to Count V.

The Virginia Consumer Protection Act, Va. Code § 59.1-196 et seq. (“VCPA"),
“prohibits, generally, misrepresengigoods or services.” Myers v. Lee10CV131, 2010 WL
2757115, at *5 (E.D. Va. July 12, 2010). “As a claounding in fraud, Rul@(b)’s particularity

requirements apply to the VCPA.”_ldt *6 (quoting Nahigian v. Juno Loudoun, L] 634 F.

Supp. 2d 731, 741 (E.D. Va. 2010)). Rule 9(b) reguinat a party allegg fraud “state with
particularity the circumstances constitutingud or mistake.” Fed. R. Civ. P. 9(b)To satisfy

the heightened pleading standardRofle 9(b), a plainti must state with paidularity ‘the time,

* Malice, intent, knowledge, and other conditions of a person’s mind may be alleged geredlIR. Civ. P.
9(b).



place, and contents of the false representatasgiell as the identity of the person making the

misrepresentation and what he obtditigereby.” Beasley v. FV-I, Inc1:13-CV-116, 2013

WL 1192018, at *3 (E.D. Va. Mar. 21, 2013u(ming In re Mut. Funds Inv. Litig566 F.3d

111, 120 (4th Cir. 2009)). Failure to comply wRhle 9(b)’s pleading stalard is treated as a

failure to state a claim under Rule 12(b)(6). (puoting_ Harrison v. Westinghouse Savannah

River Co, 176 F.3d 776, 783 n.5 (4th Cir. 1999)).

a. Frave Sufficiently Pleads Time, Place, Content, and | dentity

Ford first asserts that dismissal is warrarniedause Fravel fails to identify any specific
misrepresentation made by Ford, and further faildentify the time, place, and contents of any
false representations as well as the identitthefperson making such misrepresentation. This
argument is not persuasive. First, Fravel doestity the specific misrepresentation—or rather,
omission—as “concealing the velatd propensity to sudden, uremided acceleration.” (Compl.
143, Dkt. No. 1, at 11). Second, a number of tsoliave held that Rule 9(b)’s particularity
requirements are less formulaic with fraud clabased on omissions of material fact. See, e.qg.

Ademiluyi v. PennyMac Mortgag@v. Trust Holdings |, LLCELH-12-0752, 2013 WL 932525,

at *26 (D. Md. Mar. 11, 2013) (holding that Rule 9{)less strictly aplied” with respect to
claims of fraud by omission ohaterial facts, because “an @sion ‘cannot be described in
terms of the time, place, and contents ofrtiierepresentation or the identity of the person

making the misrepresentation™ (quoting Shaw v. Brown & Williamson Tobacco (8¥#B.F.

Supp. 539, 552 (D. Md. 1997))); Piotrowski v. Wells Fargo Bank, NCA/.A. DKC 11-3758,

2013 WL 247549, at *5 (D. Md. Jan. 22, 2013) (“In caseslving concealment or omissions of
material facts . . . meeting Rule 9(b)’s particitjarequirement will likely take a different form.”

(citing Shaw 973 F. Supp. at 552)).



In Doll v. Ford Motor Cqg.814 F. Supp. 2d 526 (D. Md. 2011), the court, finding that in

cases involving omissions Rule 9(b)’s particularity requirement is relaxed, denied a similar
motion to dismiss. The court found that tieumstances constituting fraudulent concealment
were alleged with sufficient particularity where the plaintiff had asserted that the defendant
became aware of a defect through Natidtighway Traffic Safey Administration
investigations, customer complaints, andsgiges such as Edmunds.com, and consciously
concealed this information from the plaintiff purchasers.até38. Similarly, Fravel has
asserted that Ford knew of the defect with ETC system through customer complaint
databases, field reports, agulgineering documents, and cowoscly decided to conceal this
information.

Moreover, even if the relaxed standard ofdR@(b) was not applicable, Fravel has plead

sufficient time, place, and identity. In Scott v. GMAC Mortgage, | BA0CV00024, 2010 WL

3340518 (W.D. Va. Aug. 25, 2010), the court, nedyon the decision in Nahigian v. Juno

Loudon, LLC 684 F. Supp. 2d 731 (E.D. Va. 2010), found thatplaintiffs had plead their case

with sufficient particularity to satisfies Rule 9(@)d to allow the defendant to raise a defense.
Scott 2010 WL 3340518, at *3. The court held thatas not necessary to name the specific
representative of the defendaimat made the misrepresentationsr the precise location, date,
and hour at which defendant allegedigde the misrepresentations. ldstead, it was
sufficient to merely identify the defendant corate entity and providgeneral allegations of

when and where the misrepresentations were made. _As ina8ddttahigianthe plaintiff here

has identified the defendant eypt(Ford), the general time vein the material omission took
place (the purchase date of November 12, 2011 (Compl. 5, Dkt. No. 1, at 2)), and general the

location (Direct Buy Club, a dealership in Gum Springs, Virginia (Compl. 15, Dkt. No. 1, at 2)).



Cf. Morris v. Wachovia Sec., Inc277 F. Supp. 2d 622, 645 (E.D. Va. 2003) (citations omitted)

(“When the fraud alleged is based on an orarssif material fact, Rul®(b) requires that
plaintiffs plead the type of facts omittechff the place in which the omission should have
appeared . ...").

Thus, so far as these elements are concefradel has met her burden under Rule 9(b).
However, in _Scottthe plaintiffs “also allege[d] thedetrimental reliance with sufficient
particularity.” Id. Likewise, in_Dol| the plaintiffs claimed that 8y would have taken different
actions had they known about the defect therakfat allegedly concealed through its omission.
Doll, 814 F. Supp. 2d at 538; dflorris, 277 F. Supp. 2d at 645 (holding that Rule 9(b) also
require a plaintiff alleging fraud based on omission to allege how the omitted facts made the
defendant’s affirmative representations misleggirPlaintiff has not done so here. This
difference is dispositive.

b. Fravel Failsto Plead Reliance

“Virginia courts have consistently heldatireliance is requiret establish a VCPA

claim.” Adardour v. Am. Settlements Ind..08CV798, 2009 WL 1971458, at *3 (E.D. Va. July

2, 2009) (collecting cases); see azmoper v. GGGR Investments, LI 834 B.R. 179, 189

(E.D. Va. 2005) (“[T]he VCPA'’s plain language consistently construed by the courts|]
requires that a [] VCPA claimant show that hiiedeon the alleged misrepresentations . . . . [a
plaintiff is thus] required to prove reliance om thlleged misrepresentations to recover under the
VCPA."). Here, Fravel pleads no facts inding her reliance on any misrepresentation or
omission on the part of Ford.

Thus, lacking any allegation that she relggdthe misrepresentah or omission on the

party of Ford, Fravel has failed to state arolainder the VCPA. The motion to dismiss as to



Count V is therefore granted. However, Fravell be allowed to file an amended complaint
within fourteen (14) days.

VI.  Conclusion

For the foregoing reasons, Ford’s motion to dssmé granted in part and denied in part.
Count Il shall be limited to aa&im for a breach of implied wianty only. Count V shall be
dismissed with leave to file an amended comphaithin fourteen (14) days. An appropriate
Order shall be entered this day.

The Clerk shall send a copy of this MemoramdQpinion to all counsel of record.

Entered:Septembep3,2013

(o Pichael % Welbpnstr

MichaelF. Urbanski
UnitedStatedDistrict Judge
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