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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HARRISONBURG DIVISION

ALLSTAR LODGING, INC,,

Plaintiff, Civil Action No.: 5:13cv00053

V.

WILLIAM ROOKARD, et al., By: Hon. Michael F. Urbanski

United States District Judge

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION

This matter is before the court on plaintiff Allstar Lodging, Inc., (“Allstar”)’s motion to
enforce judgment. (Dkt. No. 15). The judgment Allstar seeks to enforce is a cofsection
entered by the court on April 29, 2013. (Dkt. No. 13). Allstar filed the motion on September 6,
2013, and a hearing was held on September 26, 2013. After the hearing, the court paenitted t
parties to submit additional evidence. That evidence having been subthetehtter is now
ripe for adjudication. For the reasons stated herein, the court will grant the motionancpar
deny it in part. Specifically, the codmds the pro se defendant William Rookard (“Rookard”)
in civil contemptfor violating the injunction’s nowlisparagement claused ordershat he pay
one thousand argixty-onedollars ($1,061in attorney’s fees to Allstar.

I

Allstar, a companyvhichrents vacation cabins in the Shenandoah Valteiginally

brought suit against Rookard and his company SWI Technologies alleging violatibeg\ofit

Cybersquatting Consumer Protection Act #mel Lanham Agtalong with counterfeiting and
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several pendant g&alaw claims The parties were able to resolve the matter on mutually
agreeable terms with the assistance of the Honorable James G. Welsh, United States Magistrate
Judge. The parties crafted a consent injunction, which was entered by the court.

The terns of the injunctionas drafted by the partiegquired Rookard to provide ads for
Allstar onfour travel websgs that he owned and operated. The exact wording of the injunction
is, in pertinent partas follows:

For a period of ten (10) years, Defendants shall provide the same a banner ad at

the top of each home page as was previously provided, and be linked to

allstarlodging.com, from each of the following websites:

www.shenandoahlodging.com; www.visitluray.com; www.goluray.com; and

www.vavacationcabins.com.
(Dkt. No. 13, at 2). The injunction also contains a dmparagement clause&hich states that
“the partieswill refrainfrom makinganyverbalor written statementhatdisparageshe dgher
party” 1d. Allstar contends that Rookard failed to plaseds on the top of these websites as
required. Allstar seems to take particular issue with the placement of otledyoa@sits own.
Allstar further asserts that iégls were not placed on the homepagak@ivebsites identified in
the injunction, but instead placed on the subpafjése websites relating to cabin rentals
Finally, Allstar argues that one of the ads placed by Rookard was disparaging

.

The court’s authority to award civil contempt dayesha[s] long been recognized.”

Folk v. Wallace Bus. Forms, In894 F.2d 240, 244 (4th Cir. 196@pllecting cases)Civil

contempt must be established by clear and convincing evidence, but willfulnesa is not

requirement JTH Tax, Inc. v. NogmMNo. 2:11CV22, 2012 WL 4473252, at *2 (E.D. Va. Sept.



26, 2012)internal citations omitted). A court must find four elements éstablish civil
contempt:

(1) the existence of a valid decree of which the alleged contemnor had actual or
constructive knowlege;

(2) that the decree was in the movant’s “favor;”

(3) that the alleged contemnor by its conduct violated the terms of the decree, and had
knowledge (at least constructive) of such violations; and;

(4) that [the] movant suffered harm as a result.

Ashcraft v. Conoco, Inc218 F.3d 288, 301 (4th Cir. 2000) (quoti@glonial Williamsburg

Found. v. The Kittinger Cp792 F. Supp. 1397, 1405-06 (ENa. 1992), aff'd, 38 F.3d 133,

136 (4th Cir.1994)).
The court “enjoys broad discretion” in fashioning the appropriate remediviior ¢
contempt, including the authority to award attorney’s fédésor, 2012 WL 4473252, at *5

(citing In re Gen. Motors Corp61 F.3d 256, 259 (4th Cir. 1995)levertheless, the remedy the

court crafts mudbelimited to eithera remedial or compensatory purpose. Eyeticket Corp. v.

Iridian Technologies, IngcNo. 1:00CV669, 2005 WL 2334683, at *3 (E.D. Va. Sept. 23, 2005)

(citing In re Gen. Motors61 F.3dat 259) see als&Cromer v. Kraft Foods N. Am., Inc390 F.3d

812, 822 (4th Cir. 2004) (holding thaatatively civil contempt sanctions will be held to be
criminal sanction# they are eitherconditioned on compliance with a court order tadlored
to compensate the complaining party). Furthermore, due sirthegpreference for the

American Rule tha¢ach party bar its own costs, “a contemnor’s refusal to comply with a Court

! Civil contempt differs from criminal contempt in that the former is realedhile the later is punitiveSeeid.
(quotingBradley v. Am. Household, Inc378 F.3d 373, 378 (4th CR004)) (emphasis original) The basic
difference between civil and criminal contempt sanctions iscthidtcontempt sanctions are intended to coerce the
contemnor into compliance wittourt orders or to compensate the complainant for losses sustainec;rintiihal
contempt sanctions are intended to vindicate the authority of the gopunishing the contemnor and deterring
future litigants’ misconduct.”).




Order mustise 4d least to the level of ‘obstinee or recalcitrance’™ in order for attorney’s fees

to be awarded Columbia Gas Transmission Corp. v. Mangione Enterprises of Turf Valley, L.P.

964 F. Supp. 199, 204 (D. Md. 1996iting Omega World Travel, Inc. v. Omega Travel, |nc.

710 F. Supp. 169, 11E.D. Va. 1989)).
“Once a decisiohas been made to award attorrsdges, the district court has
‘considerable discretion’ in determining the amount of attos&és to awartl. Noor, 2012

WL 5286955, at *2 (quatg Colonial Williamsburg Found38 F.3dat 138). To determine the

proper amount of attorney’s fees, the itdtirst focuges] on the time and labor expended and

the customary fees for like work Colonial Williamsburg Found38 F.3dat 138(citations

omitted). A reasonable hourly rate multiplied by the hours reasonably expended is refexrsed to
the lodestar amountfter this initial determination, the court theansides whethean
adjustment othe feeis appropriate.ld. (citation omitted).
1.

There is no question that the injunction entered by this court on April 29, 2013 is a valid
decree in favor of Allstar. Nor is there any question of Rookard’s knowledge iofunction or
of the conduct that Allstar alleges to be contemptuous. The relevant questionshsebonart
arewhether Rookard’s conduct violated the terms of the injunetrehwhether Allstar suffered
harm as a result.

Listing Orderof Ads

Allstar argues that the “at the top” languadje¢he injunction required Rookard to put
Allstar's ads at the top of these webpages, before any other advertisements. Rookard counters
that the phrases “the same” and “as was previously provided” means that Allstar is entitled only

to the advertising spotshad prior to the litigatior-the second adosition on these pages.



Rookard contends that the “at the top” requirement is satisfied because the ads appear on screen
when the pages are launched—thus, they are at the “top” part of the webpages.

The court finds the language of the injunction to be sufficiently ambiguougtsatdhe
disagreement over this provisiaagood faith dispute Allstar argues that thajunction was
intended tachangethe prelitigation status quéo a more favorable advertising position for
Allstar in lieu of amonetary settiment of the underlyingawsuit. However, the plain text of the
injunction—which Allstar helped craft-specifically states the ddsositionwould be “as was
previously provided.” This counters the notion of an intent to change the status quo. The court
is unwilling to find an individual in contempthere the language the order in questiois
subject to multiplelausibleinterpretationsparticularly whee the movant played a role in
crafting the disputed terms

Webpage Location of Ads

Rookard admits that he did not pla&iéstar’'s adsonthe“first page” of his websites, but
contends these pages are not the sites’ “homepaBemkard asserthat“[ijn web desigra
homepagecanbeanypagethedesignerchooseso point thelink to” and that “[oh thesitesin
guestion{goluray.comyvisitluray.com, goluray.com and shenandoahlodging.g¢tima) cabins
listing hadtheir own homepags,thesepagesverecalledthe home pages due thesepages
containeckvery cabinikting on thesitesmentioned aboveé. (Additional Evidence by William
Rookard, Dkt. No. 26-4, at 2) (errors in originaBllstars counters thdflerriam-Webster
defines “homepage” dshe part of a Web site that is seen first and that usually contains links to
other parts of the site (Pl.’s Supplemental Submission in Supp. of its Mot. to Enforce

Permanent Inj. and for Civ. Contempt, Dkt. No. 28, gtBing MerriamWebsterOnline



Dictionary, http://www.merriamawebster.com/dictionary/home%?20page (last visted Nov. 8,
2013)).
The court does not find the general usage of the term homepage nhatesiiazde the
plain terms of the injunction itself define thpecific webpage addresses subject to the
injunction’s command. Put simply, for the purposes of these proceedings, a “homepdua’ is
the injunction says it isThe ads were required to be on the webpages with the follawebg
addresses: www.shenandoahlodging.com; www.visitluray.com; www.golurayacmm;
www.vavacéioncabins.com. They were not. The court accordingly finds that Rookard was in
violation of theterms of th@njunction by failing to provide Allstar ads these web addresses
There remains the question of harm. Whiie irobably the case that fewer customers
saw theAllstar ads due to their improper placement, Allstar has not put forward evidence with
sufficient particularity for the court to finkdarm under the clear and convincstgndard See

Columbia Gas Transmissip864 F. Suppat 202 (citing In re Gen. Motors61 F.3dat 258

(“Each. . . elemerj}f must be shown bglearandconvincing evidence.”)see alsaVagner v.

Bd. of Educ. of Montgomery Cnty., Marylan840 F. Supp. 2d 603, 619 (D. Md. 2004)¢*

establish civil contempt, a maveamust shovweachof the [] elements [outlined iAshcrafi by
clearandconvincing evidence][.]”). Allstar has provided no information as to the relative fair
market value of an ad on the homepages of these sites versus the cabins subpages, about how
manymore prospective customers would have viewed the homepagesrsuls the cabins

subpages ads, or about the extent to which Allstar’s business could reasonably leel éapect

have been improved by moving the ads from the cabin subpages to the homé&pagasurt

thus cannot find Rookard in civil contempt for thigpect of higiolation of the injunctioras

Allstar has failed to meet its burden in establishing harm by clear and conyvewidence.



Disparaging Ad

Allstar further asserts that an ad placed by Rookard on one of his website, an

purportedlyfor Allstar, was disparaging. The ad in questiors \&a follows:

Want to use a booking agent? Well Allstar Lodging then! Click Here!

Want To Save $$%7 Shenandoah Lodging has no hidden booking fees!!
Cauton when using 3 boaking agent bewa of idden fs and enmessary charges! REad More Here!

Rookard does not deny creating this ad or plaiting his website.

There is no questiomat his ad is disparaging to Allstar. It asserts that Allstar is (or
uses) a booking agent and that “caution” is warranted when using such a booking agent due to
“hidden fees” and “umessary [sic] charges.” Tipdainintentof the ads to damage the
reputation of Allstar and drive customers away. This is the polar opposite of whastan Ad
would be designed to achieve dadclear violation of the injunction’s notisparagement
clause’

Publishing this ad wadearlyharmful to Allstar. Undoubtedly any person who saw it
would be less likely to transact business with the compa@hgpurpose aneéffect of the ad is
to damage Allstar’s brandAllstar's owner, Carlos F. Ruiz, specifically avers that his business
has suffereds a result of the ad. He states tiehas “spent a lot of time, money, and personal
resources to develop the reputation of Allstand that héas had leents comment on the
disparaging ad and his busines$®r the ad wapublished was down from vehe it was the year

prior. (Second Aff. of Carlos F. Ruiz, Dkt. No. 16-1, at 2). Accordingly, the court finds

2 To the extent that Rooka intendedthis ad to comply with his obligation to place Allstar ads on his website, it is
also a violatiorof the injunction It can hardly be viewed as anfad Allstar. Rookard did not fulfill the
requirement to place an Allstar ad on his websith this ad any more than he would have by placing no ad at all.

7



Rookard in civil contempt for his violation of the ndisparagement clausé the court’s
injunction. This raises the question of the appaipriemedy

Attorney’s Fees

Rookard’s violation is sufficiently egregious to warrant an award of att@riegs.
There can be no doubt that in placing the ad Rookard intended to do the very thing the injunction
clearly and expressly forbade him from dgpidisparaging Allstar. Such a willful violation of a
court order, particularly as the parties mutually crafted and agreed touhetion’s terms, is
sufficient to meet thedbstinence or recalcitraricstandard.

The court must theffere determine thg@roper amount of the attorney’s fees award.
Allstar asks fotheattorney’s fees it incurreid bringng the motion to enforceRandall Miller,
counsel for plaintiffis a partner at the law firm of Venable LLP and states that heelktensive
experience with the Lanham Act and equity practi¢&eeAff. of Randall K. Miller, Dkt. No.
28-2, at ). Mr. Miller aversthat his billing rate is $720 an hour, but that he reduced it to $650
an hour for this matter. He further states that he spent 9.1 hours related to the pendmtpmot
enforce, which would result in an attorney’s fees figure of $5,915, but that he reduced this
amount by 10% to account for any potential objections related to inefficieneyoraither such
concerns, arriving at a figud $5,323. Id. at 1-2. Allstar requests that Rookals ordered to
pay this amount.

The court finds this sum inappropriate. First, while an hourly rate of $650 (or $720) may
be well and good for Washington, D.C., and lawsuits involving multinational corporatiaa, it i
simply enormous hourly rate for Harrisonburg, Virginia and a case involving twbdowll
businessesSeeln re Mulling No. 7-80-00727HPA-11, 1996 WL 148527, at *3 (W.D. Va. Feb.

12, 1996) (citations omitted) (“The reasonable rate for purposes of the lodastaiidig



generally the prevailing market rate for compéeaervices in the community in which the

services were rendered.Bludson v. Pittsylvania Cnty., ViaNo. 4:11CV00043, 2013 WL

4520023, at *3 (W.D. Va. Aug. 26, 2013) (citing Rum Creek Coal Sales, Inc v. Caitton

F.3d 169, 179 (4th Cir. 1994)) (“Tlmelevant legal community is generally that in which the

district court sits.”). A recent fee award in the Western District of Virginia for an attantiey
similarly high-caliber qualifications was $350 an ho@eeHudson 2013 WL 4520023, at *3-4
(awading an hourly rate of $350 to an attorney with “extensive experience” in handlirsgatase

the nature before the courfyhe court will therefore exercise its discretion to reduce the hourly
rate to $30, arriving at a lodestar figure of $3,185. Second, although Allstar has prevailed on its
motion, the victory was not absolute. Indeed, the court found in favor of the defendadihgegar
two of the three activities Allstar alleged to be contemptuous. The court therefore finds it
appropriate to adjust the fee accordingly, and award one third of the attormesyisderred to

reflect that Allstar prevailed on one third of its motid®f. Rum Creek Coal Sale81 F.3d at

174 (“When a plaintiff prevails on only some of the claims made, the number of hours may be
adjusted downward[.]”). As such, the court will award a fee of one thousand andrsexty-
dollars ($1,061). Rookard shall be ordered to pay that amount.

An appropriate Order will be entered this day. The clerk is @de¢otsend a copy of this
Memorandum Opinion to the pro se defendant and counsel of record.

Entered: November 8, 2013

(30 Pichocl 7 Uiboansts

Michael F. Urbanski
United States District Judge



