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M EM ORAN D UM  OPIN IO N

This social security disabiEty appeal was referred to the Honorableloel C. Hoppe, United

States Magistrate Judge, ptusuant to 28 U.S.C. j 6369$(1)7), fot proposed fmdings of fact and a

tecommended disposition. The magistrate judge flled a report and tecommendadon on June 4,

2014, tecommending that plaindff's modon for summary judgment be denied, the Commissionet's

motion for summary judgment be granted and the Commissioner's fmal decision be afflrmed.

Plaindff ftled objecéons to the report on June 20, 2014, and this matter is now ripe fot the court's

consideraùon. Fot the reasons set forth herein the court will adopt the report and recom mendadon

in full.

1.

The report and tecomm endadon provides a detailed overview of the televant ptocedural

llistory, which the courts adopts and incom otates herein by teference. A concise summ ary is as

follows: Lotts suffers from degeneradve back disorder and inflammatory bowel disotder. R. 23, 25,

155. An ALJ considered his disability applicadon, which included opinions from Dr. John 0. fdRob''

M arsh, M .D ., one of Lotts' treating physician, and from Kenneth Perkins, a physician's assistant

who works for Dr. Marsh. The ALJ gave Dr. Matsh's opinion little weight, fmcling it internally
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inconsistent and relying heavtl' y on Lott's subjecdve report, and, noting that a physician's assistant is

not an acceptable meclical source, gave Mt. Perldns' opinion Ttappropriate weight.'' R. 37. The ALJ

ultimately concluded that Lott retnins a residual functional capacity to perfotm a limited range of

lkht wotk and thetefore is not disabled undet the Act.R. 26, 38-39. Lotts subsequently submitted

additional evidence to the Social Security Appeal Council in the fotm of a letter from Dr. M atsh

dated M ay 17, 2012. The Appeals Council considered this letter, but fffound that this informadon

does not ptovide a basis for changm' g the (ALJI'S decision.''

action.

R. 1-2. Lotts then flled the instant civil

11 .

Lotts essentially m akes t'wo assignments of error. First, he argues that the repott and

recomm endation incotrectly concludes that Dt. M arsh letter that was submitted to the Social

Security Appeals Council does not meet the Fottrth Citcuit's standard for rem and. Second, he

atgues that the teport and tecom mendaùon incorrectly finds that the a Social Sectuity

Administtative Law Judge (<dALJ'') did not etr itl the weight he assigned to the opinion of Kenneth

Perkins, a physician's assistant who wotks fot Dr. M arsh. The coutt has reviewed the m agistrate

judge's report, Lott's objections to the report, and the pertinent pordons of the administtative

record and, in so doing, made a g..t novo determinadon of those portions of the repott to which the

plaindff objected. The court fmds neither of Lott's objecdons meritorious.

A. D r. M atsh's Letter

The report and recommendation accurately sets fotth the applicable standard for assessing

whether Dt. M atsh's lettet warrants remand, a point wllich Lotts concedes. <dA claimant seeking a

tem and on tlae basis of new evidence . . . must show that the evidence is new and material and must

establish good cause for failing to present the evidence earlier.''W ilkins v. Sec' . De 't. of Health

and Human Senrs., 953 F.2d 93y 96 n. 3 (4th Cit.1991). Evidence is new if it is not duplicadve or



cum uladve; it is m aterial if there is a teasonable possibility it wottld have changed the outcome of the

Commissioner's decision. Me et v, Astrue, 662 F.3d 700, 704 (4th Cit. 2011) (citing Wilkins, 953

F.2d at 96). Howevet,

(tjhe Court may not attempt to weigh the new evidence or to resolve
conflicts with existing evidence. Dunn v. Colvin, 973 F. Supp. 2d

630, 642 (W.D. Va. 2013) (citing Smith v. Chatet, 99 F.3d 635, 638
(4th Cir. 1996)). lnstead, it must detet-mine whether the evidence was
<tmaterial''- in other wotds, whether the evidence had <da zeasonable

possibility of changm' g the outcome of tlae case.'' Li (citing Rile v.
Apfel, 88 F. Supp. 2d 572, 579-80 (W.D. Va. 2000)). If the new
evidence Ttis contradictory, presents m aterial competing testim ony, or

calls into doubt any decision grounded in the prior m edical reportsn''

1 , then it is conceivable that the ALJ would have reached a different
result upon considering it, and the court must reverse.

Id. at 14 (certain full cites added).Lotts asserts that thete are <fsigrtificant facttml differences''

betaveen the opinion of Dr. Marsh reviewed by the ALJ and Dt. Marsh's letter reviewed by the

Appeals Council. Pl.'s Obj., Dkt. No. 23, at 3. But the teport and recommendadon gives an

extremely detailed outline of why tllis is not so.

rllhe ALJ was already aware that Dr. Matsh believed that Lotts has
ïTradicular pain going down both legsa'' has f<difficulty ambttlating''
and ffwalking short distancesy'' has ffdifl-ictzlty clim bing stairsy''

çtcannot stand for any ptolonged period of tim e,'' and has <<a poor

rognosis for recovery.''P

Report and Recommendadon, Dkt. No. 22, at 14-15 (compating numerous passages from Dr.

Marsh's letter, R. 648, to pordons of his opinion from March 6, 2012, R. 640-45). Addidonally, the

court agrees with the report that any references to fazture tests do not relate to the televant time

period. See ii at 15 (<<D17. Marsh's opinions regarding Lotts'q prognosis are simply not relevant to

the time period covered by the ALJ'S decision.''). Finally, because the lettet merely teassetts what

Dt. M arsh's priot opinion m ade clear, Lotts' arguments that Dr. M arsh's letter could Tfclarify'' and

ffbolster'' the opinions of Mr. Perkins and Dt. Victor Lee (another treating physician) is without

merit. The letter does not bolster these opinions any more tlaan Dr. M arsh's origm' al opinion does.



B. M r. Perkins' Opinion

A physician's assistant is considered a frnon-acceptable m edical sotuce'' undet the

regulations, Hall v. Colvin, No. 7:12-CV-00327, 2014 WL 988750, at +8 (W.D. Va. Mar. 13, 2014),

but the ALJ has a duty to consider all of the available evidence, including evidence provided from

ïother' nonmedical sources such as physician's assistants. W oods v. Comm'r of Soc. Sec., No. 6:12-

CV-00014, 2013 WL 4678381, at *6 (W.D. Va. Aug. 30, 2013). The report and recommendadon

correctly recognized this standard. See Report and Recom mendation, D kt. N o. 22, at 9.

Furthermore, the court agrees with the magistrate judge that fdthe ALJ considered the substance of

gMrj Petkins's opinion when he evaluated Dt. Marsh's opinion two paragraphs eatlier.'' 1d. at 10.

The totality of the ALJ'S analysis as to Dt. Marsh's opinion applies with equal force to M1:. Perkins'

opinion. As the tepott and recomm endadon notes, Lotts has not challenged the weight given by the

ALJ to Dr. Marsh's opinion. Thus, although the usage of the phrase fïapptoptiate weight'' provides

little insight itself, the context in which the ALJ used it makes clear both the weight he assigned Mr.

Perkins' opinion and why he did so: little weight due to its inconsistency with the treattnent tecords

of Dr. M arsh, That conclusion, moreover, is supported by substandal evidence.

Furthetmore, the coutt agrees with the magistzate judge's conclusion that, even if the ALJ

erred in failing to ardculate the weight he assigned Mr. Perkins' opinion with suflkient specifcity,

such err would be harmless. See Hall v. Colvin, 2014 WL 988750, at *gtciting Fisher v. Bowen, 869

F.2d 1055, 1057 (7th Cit. 1989) (adopting the report and tecommendadon fmding the ALJ'S

oversight in failing to considet the opinion of a physician's assistant not to warrant remand because

Kfthe ALJ'S decision, while not procedurally perfect, is supported by substandal evidence'').

As such, the court agrees that the ALJ'S analysis of Mr. Perkins' opinion does not warrant

remand.



111.

In shott, Lotts' objecdons are without merit. The report and recommendadon correctly

applies the 1aw to the relevant facts of the case. Accordingly, the court will adopt it in 6111. An

appropriate Otder will be enteted this day.

The Clerk is directed to send a certified copy of this M em orandum Opinion to all counsel of

recotd.

Entered: August 1, 2014
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M ichael F. Urbanski

United States Disttictludge
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