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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
HarrisonburdDivision

DEBRA ANN MULLENAX,
Plaintiff,

Civil Action No. 5:14ev-00027

V.

MEMORANDUM OPINION

CAROLYN W. COLVIN,

Acting Commissioner,

Social Security Administration,
Defendant.

By: Joel C. Hoppe
United States Magistrate Judge
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Plaintiff Debra Ann Mullenax asks this Court to review the Commissioner of Social
Security’s (“Commissioner”) final decision denyihgrapplicatiors for disability insurance
benefits (“DIB”) andsupplemental security income (“SSI”) under T8lkand XVI of the Social
Security Act42 U.S.C. 88 401-34, 1381-138Qm appeal, Mullenax argues that the ALJ erred
in weighing her credility and evaluating the opinions of her treating physicidite case is
before me by the partiesonsent under 28 U.S.C. 8 68H(l). ECF No. 17. Having considered
the administrative record, the parties’ briafgl oral arguments, and the applicable lafnd
thatsubstantial evidence supports the Commissioner’s final decaiadnt is therefore affirmed.

|. Standard of Review

The Social Security Act authorizes this Court to review the Commissioner’s final
decision that a person is not entitled to disability ben&Sege42 U.S.C. 8§ 405(gHines v.

Barnhart 453 F.3d 559, 561 (4th Cir. 2006). The Court’s role, however, igeliwit may not
“reweigh conflicting evidence, make credibility determinations, or substitute [its] judgment” for
that of agency officialddancock v. Astrues67 F.3d 470, 472 (4th Cir. 2012). Instead, the Court

asks only whether th&dministrative Law Jude (“ALJ”) applied the correct legal standards and
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whether substantial evidence supports the ALJ’s factual findiuhgger v. Astrue662 F.3d 700,
704 (4th Cir. 2011).

“Substantial evidence” means “such relevant evidence as a reasonable mind might accept
as adequate to support a conclusiétichardson v. Peralegl02 U.S. 389, 401 (1971). Itis
“more than a mere scintilla” of evidenad,, but not necessarily “a large or considerable amount
of evidence, Pierce v. Underwog487 U.S. 552, 565 (1988). Isstantial evidence review takes
into account the entire record, and not just the evidence cited by th&éd¢. &ordon v.
Schweiker725 F.2d 231, 236 (4th Cir. 198&8)niversal Camera Corp. v. NLRB40 U.S. 474,
487-89 (1951). Ultimately, this Court mustirm the ALJ’s factual findings if “‘conflicting
evidence allows reasonable minds to differ as to whether a claimant is disaldédsbon v.
Barnhart 434 F.3d 650, 653 (4th Cir. 2005) (per curiam) (quo@ingig v. Chatey 76 F.3d 585,

589 (4th Cir. 1996) (internal quotation marks omitted)). However, “[a] factual findinigeby t
ALJ is not binding if it was reached by means of an improper standard or misapplafatne
law.” Coffman v. Bower829 F.2d 514, 517 (4th Cir. 1987).

A person is “disabledif he or she is unable engage in “any substantial gainful activity by
reason of any medically determinable physical or mental impairment which can be expected to
result in death or which has lasted or can be expected to last for a continuous peridelssf not
than 12 months.” 42 U.S.C. 83(d)(1)(A) 1382c(a)(JA); 20 C.F.R. 88 404.1505(a
416.905(a)Social Security ALJs follow a fivetep process to determine whether an applicant is
disabled. The ALJ asks, in sequence, whether the applicantwajkeg; (2) has a severe
impairment; (3) has an impairment that meets or equals an impairment listed in the Act’s
regulations; (4) can return to his or her past relevant work based on his or her fasictiaial

capacity; and, if not (5) whether he or she can perform other ®ed20 C.F.R. 8§88



404.1520(a)(4), 416.920(a)(4Jeckler v. Campbeld61 U.S. 458, 46®2 (1983).The applicant
bears the burden of proof at steps one through Famcock 667 F.3d at 472. At step five, the
burden shifts to the agency to prove that the applicant disabled See id.

Il. Procedural History

Mullenaxfiled for DIB andSSlon March 9, 2011SeeAdministrative Record (“R.”) 10.
She was 50 years old, R. 333, and had worked as a restaurant server, R. #xslidged
disability because dd brain aneurysm, subarachnoid hemorrhage, high blood pressure, and
fiboromyalgia. R. 187. A state agency twice denied her applications. R. 10. Mullgmexrad
with counsel before ALJ Brian Kilbane for an administrative hearing on Desreén 2012. R.
30-48. Mullenax testified about her medical conditions and the limitations those conditions
caused in her daily life activities. R. 33—-39. A vocational expert (“VE”) alsdigsstibout
Mullenax’s work experience and her ability to returméopast work otto perform other work
in the nationabr localeconones R. 39-46.

The ALJ deniedMullenaxs applicationin a written decision datethnuary &, 2013. R.
10-22. ALJ Kilbane first addressed Mullenax’s prior applications and the prioratecegainst
her. R. 10. Mullenax previously filed claims for DIB and SSI on March 13, 2007, and April 30,
2009; these claims were rejected, respectively, by ALJ Charles Boyaroh 17, 2009, R.
117-27, and ALJ Mark O’Hara on January 28, 2011, R. 13@&B. Mullenax’s current claims
and her prior claim filed in April 2009 allegedisability onset date of February 19, 2007. R.
10. ALJ Kilbane foundhatALJ O’Hara’s determiation that Mullenax was not disabled as of
January 28, 2011lyasdeterminative of the issue of her disability prior to that datehe

addressednly the periodafterwarddfor her current applicationtd.



ALJ Kilbane found that Mullenax had severe impairments of a back disorder,
fibromyalgia status post 2005 myocardial infarction, and status post 2007 brain aneurysm and
hemorrhage. R. 13-14. He determined that these impairments, alone or in combination, did not
meet or equal a listing. R. 14—THhe ALJ next determined that Mullen&ad the residual
functional capacity (“RFC”) to perforlight work’ except that shécan only occasionally
climb, balance, stoop, kneel, crouch, and crawdhe [sic] should avoid all exposure to hazards
such as moving machine parts and unprotected heiRs’5.Relying on the VE'’s testimony,
the ALJ concluded at step fotlratMullenax couldperformherpast relevanivork asa
restaurant serveR. 33. Again relying on the VE's testimonigetALJalternativelyfound that
Mullenax could perform other jobs available in the economy, including housekeeptriaafe
attendant, and cashier. R. 20-21. He therefore determined that she was not disabled under the
Act. R. 21. The Appeals Council declined to review that decision, R. 1-3, and this appeal
followed.

[1l. Discussion

Mullenaxraises two arguments on appeal. First, she contends that ALJ Kilbane failed to
provide specific reasons, supported by the record, for not fully crediting tenetas
concerning the exitd of her limitations. P Br. 5-10, ECF No. 18. Second, she consetidit he

incorrectly weigheapinionsfrom two of her treating physicians by disregarding their entire

! “Light” work involves lifting no more than twenty pounds at a time, but frequentigdif

objects weighing ten pounds. 20 C.F.R. 88 404.1567(b), 416.967(b). A person who can meet
theselifting requirements can perform light work only if she also can “do a good deallkihgy

or standing, or do some pushing and pulling of arm or leg controls while sitiags’v.

Sullivan 907 F.2d 1453, 1455 n.1 (4th Cir. 1999).



statementdecause a part of each concerned an issue reserved to the commfiddicatet0-
12.
A. Relevant Medical Evidence

On March 31, 2011, Mullenax saw Robert G. Kennedy, M.D., for a follow-up
appointment concerning her “continued facial numbness, fibromyalgia, hypernteasd
anxiety.” R. 1921. She had diminished sensadiotimild facial weaknesen the left side of her
face but had increased movement oldt. Her back and shoulder displayed some tenderness,
and she hadome triggering in two fingersld. She complained of pain between her shoulder
bladesradiating into ler neck and pain in both hands, worse in the right héshdShe also
reported increased difficulty with her mood and anxiety and stated that she mighirige ha
panic attacksld. Dr. Kennedy noted that she was in no real cardiopulmonary distress and found
her pleasant, talkative, cooperative, and interaclikéde assessed facial numbness,
fiboromyalgia, hypertension, coronary artery disease status post myoaafialietion, and

“anxiety nowwith marked pani€.Id. He alsoopined that “[g]iven her difficulties with the

2 Mullenax raises an additional argument concerning the VE's testirSeefl. Br. 9—10. At

her administrative hearinper counsel posed hypothetical questions asking the VE to determine
whether a person with all of Mullenax’s claimed symptoms would be able to MgrR. 43—-46.

The VE testified that such a pers@asunemployable. R. 46. Mullenax argues that ALJ Kilbane
erred by not considering this testimony in conjunction with her statements. PI. Br. 10.

The ALJ’sfailure to consider hypotheticals based uptatementte determined were
not credible cannot be errdter counsel’shypotheticalsncluded all of MillenaXs claimed
symptomsR. 43—-46. fie VE's evaluation of those hypotheticals is relevant only to the extent
that the ALJ credits Mullenax'statements of hesymptoms. Because he did not find Mullenax’s
statements fully creditable, he had no obligation to consider hypotheticals basetl apbara
alleged symptom<Cf. Fisher v. Barnhart181 F. App’x 359, 365 (4th Cir. 200@Because the
ALJ’s [RFC] determination is supported by substantial evidence and because léegeital
hypothetical question merelydarporated that determination, the ALJ committed no error.”).
% “Trigger finger, also known as stenosing tenosynovitis, is a condition in which one of your
fingers gets stuck in a bent positibiirigger Finger: Definition Mayo Clinic (Aug. 27, 2014),
http://www.mayoclinic.org/diseasenditions/triggerfinger/basics/definition/co20043819.
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neurologic symptoms as well as the fiboromyalgia . . . it is unlikely that she will be able to return
to work.” Id.

On June 14, 2011, Mullenax had a rheumatolofgucup appointment with Matthew S.
Hogenmiller, M.D. R. 2236She reportedight, burning pain of 3 or 4 out of 5 in her shoulders
and back. R. 2238. She walked with a normal gait and no assistive deviéasHogenmiller
recorded that she had severe fibromyalgia, cervical spondylosis, and re@mosghbvitis for
which he did not know the cause. R. 228killenax declined treatment with a steroid pack
because she did not like how they had made herdedIDr. Hogennlier recommended Aleve.
Id.

Mullenax retuned to Dr. Kennedy on Augustf@ a follow-up and evaluation of new
chest painR. 2280. She reportenstanteft-side facial numbnesgain in her neck, upper
back, and right foot; and aching in her elbows, knees, and alkl&he rated her pain as a 3.5
out of 5.1d. She had increased her oxycodone use to four or five times peddalge reported
tightness in her chest and shortness of breath after walking half aloloS8ke also said that her
hands and feet go numb and her memory was getting wdr&zn examinationshe had no
cardiopulmonary distress, bilateral expiratory wheezes in her lungs, no tremohambs, some
tenderness across her right big toe, and ndlisgg@r erythemald. Dr. Kenneg assessed
polyarthragias, dyspnea related to smoking, and hypertenkion.

On August 16, Mullenax had a follow-up appointment with Dr. Hogenmiller. R. 2235.
She had mild difficulty with her wrist on extensiandlessswelling from her tenosynovitihan
at her last visitld.

On August 24, Mullenax reported to cardiologist Masood Ahmed, M.D., per Dr.

Kennedy's referral. R. 2269-71. She complained of worsening shortness of breathion exert



andchest discomfort durganxiety attacksR. 2269. She displayed no obvious orthopnea or
ankle swelling and denied any syncope, presyncope, loss of consciousness, significant
palpitation, or feelings of tachyarrhythnmoa bradyarrhythmiald. On examination, Mullenax
hadno sounds in her lungs; no focal motor or sensory defasit$no edema or joint deformity,
swelling, or tenderness. R. 2270. An electrocardiogram (“ECG”) returned nandiiagk. R.

2271. Dr. Ahmed assessed dypsnea with exertion, no known coronary artery blockage,
hypertension dyslipidemia, priorbrain aneurysm, cervical joint degenerative disc disease, and
fibromyalgia.ld. He ordered an echocardiogram and stress test and prescribed additional
medication to address her blood pressiare.

On September 14, Mullenax returned to Dr. Ahmed. R. 2266—68. As part of the history of
her present iliness, Dr. Ahmed recorded atlanexwas able to perform her daily activities
without any limitationR. 2266. On examinatiorére was no evidence of lower extremity
edema or any joint deformity or swelling. 2267 .The echocardiogram was essentially normal,
showing no evidence of pulmonary hypertension, no valvular abnormality, and diastolic
parameters within the normal randi. The stress test was negative for ischemic ECG changes
and a myocardial perfusion imaging study showed no ischéniar. Ahmed concluded that
Mullenax’s chest discomfort was a symptom of her fiboromyalgiastiedsed that she needed to
have better aatrol over her blood pressure. R. 2267—68.

On October 28, Mullenax saw Dr. Kennddy a follow-up of her previous symptoms
and evaluation of abdominal pain. R. 2285. Mullenax reported nausea, trouble sleeping, and
some panic attacki&d. She complainedfdack pain when bending over and left leg pain with
walking.ld. On examination, Dr. Kennedy found no issues with her lungs or hedtie could

notidentify thecause oher diffuse abdominal paifd.



Mullenax visited the emergency department on December 1, afdédnearly falling
down a set of stairs. R. 2378—Bhe reported having balance problems since her aneurysm
surgery in 2003 and complained of diffuse discomfort across her lumbar andhgpeict
spine. R. 2378. She denibdad traumaheadache, visual disturbances, nausea, vomiting, speech
disturbancesanduppe or lower extremity weakness parsthesiasld. On physical
examination, Mullenax displayed bilateral tenderness in her thoracic andrlparbapinous
musculature, butad anegative straight letpise testno spasm, and full strength in her upper
and lower extremitieRR. 2379. Her heart and lungs were norr@alThe attending physician
prescribed Percocet and discharged laer.

On January 2, 2012, Mullenax had a follow-up appointment with Dr. Kennedy. R. 2380.
She reported dull pain at an 8 out of 10 all over her badkincreased wheezing. She was on
oxycodone, bubad recentlyested pasive for THCon a drug tesand entered a relapse
program.d. She wagolerating her hypertension medication withdizziness, chest pains, or
palpitationsld. On examination, she was in no cardiopulmonary distress, butrtyeshlad
scattered rattlingand her extremities showed trace edelcha.

On January 16Viullenax had an Xay taken of her thoracic spine. R. 24k%evealed
thoracic spondylosiand mild degenerative changes in theSBfacet joints, but normal
alignment, no vertebral compression, and no acute fradtli cranial CT scan the same day
revealed bilateral encephalomalatiaut no evidence of any acute intracranial abnormality. R.

2448.

* Encephalomalaa is “softening of the brain,” often from a temporary loss of circulation.
Dorland’s lllustrated Medical Dictionary 621 (31st ed. 2007).
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B. Credibility

Mullenax argueshatsubstantial evidence does not supploe ALJs credibility
determinatiorand that he failed to provide specific reasons for his adverse credibility finding.
SeePl. Br. 5-7. The regulations set out a two-stegess for evaluating a claimangllegation
thatshe is disabled by symptoms, such as pain, caused by a mediaaligidable impairment.
Fisher v. Barnhart181 F. App’x 359, 363 (4th Cir.2006) (citing 20 C.F.R. § 404.1529). The
ALJ must first determine whether objective medical evidshews that the claimant has a
medically determinable impairment that could reatiynbe expected to cause the kind and
degree of pain alleged. 20 C.F.R. 88 404.1529(a), 416.922@Aalso Craig/6 F.3d at 594. If
the claimant clears this threshold, then the ALJ must evaluate the inemsipersistence of the
claimants pain to étermine the extent to which it affects Ipéiysical or mental ability to work.
SSR 967p, 1996 WL 374186, at *2 (July 2, 1996¢e also Craig76 F.3d at 595.

The latter analysis often requires the ALJ to determine ddgree to which the
[claimant’s] statements can be believed and accepted as true.” SSR, @6 *2, *4. The ALJ
cannot reject the claiamt’s subjective description of hgain “solely because the available
objective medical evidence does not substantiate” that description. 20 C.F.R. 88 404 2529(c)(
416.929(c)(2). Rather, he must consider all the evidence ne¢bed, including the claimaist’
other statementsgehtreatment history, any mediesburce statements, and the objective medical
evidence. 20 C.F.R. 88 404.1529(c), 416.929(c). The ALJ must give specific reasons, supported

by specific relevant evidence in the record, for the weight assigned to the claistatements.

® Objective medical evidence is any “anatomical, physiological, or psychological abnormalities”
that can be observed and medicallgleated apart from the claimamstatements and

“anatomical, physiological, or psychological phenomena [that] can be shown betbk us
medically acceptable diagnostic techniques.” 20 C.F.R. 88 404.1528(l4y16.928(b){c).
“Symptoms” are the claimarst’description of his or her impairmefd. 88 404.1528(a),

416.928(a).



Eggleston v. ColvinNo. 4:12cv43, 2013 WL 5348274, at *4 (W.D.Va. Sept. 23, 2013) (citing
SSR 96-7p, at *4).

A reviewing court will defer to the AL¥ credibility finding except in those
“exceptional” cases where the determination is unclear, unreasonable, contradicts other findings
of fact, or is based on an inadequate reason or no reasorBatladpv. Canm’r of Soc. Seg.
583 F. Appk 65, 68 (4th Cir. 2014(citing Edelco, Inc. v. NLRBL32 F.3d 1007, 1011 (4th Cir.
1997));see also Masciw. Colvin 780 F.3d 632, 640 (4th Cir. 2015).

1. Mullenax’s Statements

In the course of her applications, Mullenaxce completedormsdescribing how her
conditions affect her ability to complete daily activiti8eeR. 412-19 (December 8, 2011),
428-35 (May 31, 2012). In the report dated December 8, 2011, Mullenax wrote that she does
laundry and dusting around the house. R. 414. She prepares sandwiches, frozen dinners, and easy
meals.Id. She has no difficulty handling her personal care, though she needs reminders to take
her medications. R. 413-14. She does not do yard work because the equipment is too heavy and
noisy. R. 414. She can handle a checkbook, but does not pay bills. R. 415. Her hobbies include
reading, watching television, sewing, and card playing. She drives within her toyas, fer
groceries with her husband, talks on the phone daily, and attends church weekly whels she fee
well enough. R. 415-16. She can walk for “maybde2t” before needing to rest for five
minutes. R. 417. She noted difficulty with all postural movements and with concentration and
comprehension skills. R. 417.

In the form dated May 31, 2012, Mullenax reported mildly decreased function compared
to the first report five months prior. Mullenax wrote that she dusts what she chrwidam.t

bending. R. 430. She described her cooking as preparing simple meals, frozen dinners, soups,
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sandwiches, and egdd. She can still handle her personal care, though fastening buttons with
her right hand and bending tie her shoes iifficult. R. 429. She gets too confused to handle a
checkbook or deal with money at all. R. 431. Her hobbies inclctugr¢h’ reading, watching
television, and watching her husband’s nephew’s baseball games. R. 432. She haatboffee
her sistetfin-law two to three times a week, shops for groceries, and attends church antl baseba
games. R. 431-32. She can walk for a quarter block before needing to rest for five minutes. R.
433. She neddifficulty with the same tasks as before, but adehednory, hearing, and seeing
to the list.Id.

Mullenax alsaestified attheadministrative hearing befosd J Kilbane. R. 33-39. She
said she has pain from her neck throbghleft leg and diffuspain throughout her body. R. 33.
The left side of her face feels numb and tingling cold. R. 34. Her right hand andtdrat ged
swollen, causing her to drop things and to be unable to lift heavy objects. R. 35. She has balanc
issues and has fallen matmyes.Id. She has problems with comprehension and short term
memory and her medications make her tired. R. 36. She drives in a three-mile radius around her
house and to the grocery store, but is uncomfortable on high-speed roads or longeRd8&ves
She has anxiety attacks and depression and was hospitalized in June 2012 forcesigioigee
R. 38-39.

2. The ALJ’s Findings

The ALJ determined that Mullenax had medically determinable impairments of
fiboromyalgia, a back disorder, status post a 2005 myocardial infarefoistatus post 2007
brain aneurysm and hemorrhage. R. 13. He found that these impairments could reasonably be
expected to cause some of Mullenax’s alleged symptoms, but that her statements concerning the

intensity, persistence, and limiting effeofsher impairments were not entirely credilike.18.
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He supported his finding with two reasons. First, her treatment recordgedfgenerally
unremarkable examination findings, conservative treatment, and no wbjectgery or testing
that suppordthe extent or intensity of her expressions of painSecondMullenaxdescribed
activities of daily living “which are not limited to the extent one would expect, given the
complaints of disabling symptoms and limibais.” R. 19.

3. Analysis

Mullenax makes multiple arguments against the clarity and sufficiency of the reasons
ALJ Kilbane gave for hisredibility determinationSeePl. Br. 5-10. A number of these
arguments are facially meritleddullenax states that the ALJ’s opinion does not reference her
administrative hearing testimony at any poldt.at 7. On the contrary, the ALJ expllgit
summarizeder testimony, R. 15-16, and addressed its credibility, R. 18. Mullenax contends
that theopinion fails to indicate which parts of Mullenax’s statements the ALJ findisbtee PI.

Br. 6. The ALJ’'s RFC assessmgRt 15-20jmplicitly demonstrateshatfunctional limitatiors
described by Mullenax the ALJ creditéthe ALJ’s partial crediting dflullenax’s statements as
demonstrated by his RFC is adequate so long as his opinion demonstrates suti@neié rfar
his determination.

Mullenaxcontends that the ALJ impermissibly “rel[ied] on his own medical opinion as
to what could reasonablyg@luce pain” when he stated tham6ne of the imagery or testing
evidence provides objective support for an impairment that could reasonably prodexteie
or intensity of the claimant’s expressiohsubjective pain.”” Pl. Br. 5 (quoting R. 18). Meslax
correctly assertthatthe ALJ is required to evaluate the objective medical evidence as one of
multiple factors when determinirige degree to which a claimant’s statements can be believed

and accepted as true. SSRAH at *2.Hadthe ALJconsidered nothing beyond the objective
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evidence, he would have failed his obligation at step two of the credibility enlgssess
Mullenax’s statements in light of the entire recd@@de20 C.F.R. 88 404.1529(c), 416.929(c).
His review, however, was not confined to one factor. The ALJ correctly noted thatattpegm
studies showed “mild” findings, and he reasonably concluded that other testing was
unremarkable. R. 18. On these grounds he questioned Mullenax’s complaiaits. 1.3
Kilbane additionally considered Mullenax’s other statements, her repottediex of daily
living, the prior ALJ rulings, and medical-source opinions that interpreted theiebjéotings
of record.R. 18-20The ALJ did not impermissibly rglon his own medical opinion; he
evaluated Mullenax’sredibility stepby-stepas required by regulation.

Mullenax also contends that the ALJ failed to provide specific reasons faedibility
determinationPl. Br. 6. As noted above, the ALJ provided two specific reasons why he did not
fully credit her statements: her medical records contain generally unremarkable examination
findings, conservative treatment, and no objective imagery or testing that silygpextent of
her claimed symptoms; and leetivities of daily living were “not limited to the extent one
would expect, given the complaints of disabling symptoms and limitations.” R. 18-19.

The record shows that Mullenax had some dyspnea related to smoking in August 2011,
R. 2280,and some ratthg in her lungs in January 2012, R. 2380. At other times, she had no
sounds in her lungs, R. 2270, no abnormal findings on examination of her heart and lungs, R.
2285, 2379, no cardiopulmonary distress, R. 1921, 2280, 2380, and normal findings from an
eledrocardiogram, R. 2271, echocardiogram, R. 2267, and stressd tdstomprehensive
examination by a cardiologisbncluded that any chest discomfort Mullenax was experiencing

was caused by her fibromyalgia rather than any underlying cardiopulmesaeg. R. 2266—71.
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Concerning hemusculoskeletal pajiMullenaxat timesdisplayed trace edenma her
legs R. 2380, tenderness in her back and neck, R. 1921, 2379, and finger triggering, R. 1921,
2236. More frequently, however, physical examinatiohher back and extremities were
unremarkableSeeR. 2267 (no edema, joint deformity, or sweldng. 2379 (negative straight
leg raise test, no spasm, and full strength in upper and lower extremities); R. 28&&I(with
normal gait and no assistidevices);R. 2378 (denied upper or lower extremity weakness or
paresthesiay R. 2280 (no swelling or erythmaAn X-ray in January 2012 revealed only mild
degenerative disc disease in Mube’s thoracic and lumbar spine; she had no acute fracture, no
vertebral compression, and normal alignment throughout her spine. R. 2449.

Mullenax displayednild left-side facial numbnesand weakness March 2011, but
reported increased movement of it at the same time. R. 1921. In later examinations, she
displayed no focal motor or sensory deficit and grossly intact cranial n&ve267, 2270,

2379.A cranial CT scamn January 201Pevealed bilateral encephalomalacia, but no evidence of
any acute intracranial abnormality. R. 2448. The ALJ reasonably found thavithenice did not
support Mullenax’s claims of disabling symptoms.

Another factor arALJ must considewhen evaluating claimant’scredibility is her
course of treatmengee?20 C.F.R. 88 404.1529(c)(3), 416.929(c)(3). Throughout the relevant
period, doctors treated Mullenax’s conditions with only medication. They did not recanme
surgery for any of her conditions, and the record does not show that Mullenax sought more
aggressive treatments. Whileete is “no bright-line rule [for] what constituteohservative’
versus ‘radical’ treatmeritGill v. Astrue 3:11cv85, 2012 WL 3600308, at *6 (E.D. Va. Aug.

21, 2012)a recordof treatment through only medication supports the ALJ’s label of Mullenax’s

treatmenfs conservative.
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Concerning her reportedhtly activities, Mullenax told her doctor that she could perform
themwithout limitationin September 2011. R. 2266. Although this treatment note lacked
additional detailsthe daily activitiedMullenaxreported to thatate agencywhile not extensive,
swpport the ALJ’s finding that her symptoms are not as severe as she clsintiethaxreported
dusting, readingyatchingtelevision,visiting with friends, attendingaseball gamespoking
simple mealsdriving shortdistancesand grocery shopping with her husband. R. 414-16, 430—
32.She can handle her personal cathough she has some difficulty fastening buttons and tying
her shoes. R. 413, 429. The ALJ reasonably determinedcthati@s such as thessmdermined
Mullenax’s statements of complete disabilityee, e.gGross v. Heckler785 F.2d 1163, 1166
(4th Cir.1986) finding thatdaily activities including washing dishes, grocery shopping, and
taking care of personal needs suppotteALJ’s adverse credibilitgletemination); Hilton-
Williams v. BarnhartNo. 7:05cv674, 2006 WL 3099648, at *4 (W.D. Va. Oct. 24, 2006) (noting
daily activities of cooking, cleaning, driving, grocery shopping,\aatthingtelevision
supported the ALJ’s adverse credibility determination).

The ALJ’s credibility determination is entitled to deference from this C8edBishop
583 F. App’x at 68. The ALJ provided specific reasons why he did not fully credit Mulienax’
statements on the severity of her symptoamsl substantial evidence supports his reasoning.
This record does not present an “exceptional” case where the ALJ’s credibility determination
should be disturbedd.

C. Medical Opinions

Mullenax next argues th#te ALJ improperly rejected the opinions of two ef treating

physicians. PI. Br. 10-12Medical opinions” are statements from “acceptable medical sources,”

such as physicians, that reflect judgments about the nature and severity of the daimant’
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impairment, including &r symptoms, diagnosis and progno&isictional limitations, and

remaining abilities. 20 C.F.R. 88 404.1527(a)@)6.927(a)(2)They are distinct from medical
source opinions on issues reserved to the Commissioner, swbletaer the claimant is

disabled. 20 C.F.R. §§ 404.1527(d)(1), 404.1545(a), 416.927(d)(1), 416.945(a). The ALJ must
consider these opinions as he would any relevant evidence, but he need not accord i@ny spec
significance” to the source’'medical qualificationsdd. 88 404.1527(d)(3)416.927(d)(3)see

also Morgan v. Barnhartl42 F. App’'x 716, 722 (4th Cir.2005) (“The ALJ is not freesimply

to ignore a treating physician’s legal conclusions, but must instead ‘evaluhte evidence in

the case record to determine the extent to which [the concluaiehsupprted by the record.™
(quoting SSR 96-5p, at *3)).

The regulations classify medical opinions by their source: those fronmg¢reaurces and
those from non-treating sources, such as examining physicians anageaty-medical
consultantsSee20 C.F.R. 88 404.1527(c), 416.927@&)treatingsource medical opinion is
entitled to controlling weight if it is “welsupported by medically acceptable clinical and
laboratory diagnostic techniques” and “not inconsistent with the other substantialoevidine
record.”Mastro v. Apfel270 F.3d 171, 178 (4th Cir.2001); 20 C.F.R. 88 404.1527(c)(2),
416.927(c)(2)If the ALJ finds that a treatingource medical opinion is not entitled to
controlling weight, then he must weigh the opinion in light of certain factors incltoéng
source’s medical specialty and familiarity with the claimant, the weight of the evidence
supporting the opinion, and the opinion’s consistency with other relevant evidence in the record.
Burch v. Apfel9 F. App’x 255, 259 (4th Cir.2001) (per curiam); 20 C.F.R. 88 404.1527(c)(2),
416.927(c)(2). The ALJ must consider the same factors when weighing medical ofsiomons

non-treating sources. 20 C.F.R. 88 404.1527(c), 404(&K2} 416.927(c), 416.927(e)(2).
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The ALJ must explain the wght given to all medical opinionRadford v. Colvin734
F.3d 288, 295-96 (4th Cir.2013), and he must give “good reasons” for the weight assigned to any
treatingsource medical opinion, 20 C.F.R. 88 404.1527(c)(2), 416.927(&)é&&)ro,270 F.3d
at 178(the ALJ may reject a treatirgpurce medical opinion “in the face of persuasive contrary
evidence” only if he gives “specific and legitimate reasons” for doingBs).decision ‘must be
sufficiently specific to make clear to any subsequent reviewersdlght [he] gave’ to the
opinion and ‘the reasons for that weightdarder v. Comm’r of Soc. Sedo. 6:12cv69, 2014
WL 534020, at *4 (W.D. Va. Feb. 10, 2014) (citing SSR 96-8p, at *5).

1. Treating-Source Opinions

Mullenax kept a daily record of her symptoms for two months in October and November
of 2011.SeeR. 2458—-63Her counsel supplied this record to Dr. Greene and Dr. Kennedy and
asked each doctor to opine “as to whether or not her described symptoms are consistent w
your clinical observations.” R. 2458, 2472.

Dr. Greer listed eleven dates when he saw Mullema2012 andstated that Mullenax
had chronic back pain and intermittent upper-extremity numbness. R.F2466ncluded that
Mullenax’s anxiety and chronic pain and weakness preclude her from waskichdpe‘highly”
recommended permanent disability.

Dr. Kennedy wrote that he last saw MullermaxJanuary 2, 2012. R. 2473. He stated that
her daily record of symptoms was “consistent with what [she] has been dealingrvattef
four years,” including facial numbness and pain from fiboromyalgia and cervatatiieasdd.
He stated that she had a panic disorder that impaired her stress tolerddceKennedy
concluded that she had been unable to work for the past four years and that he supported her

disability claim.Id. In a treatment notom March 2011, Dr. Kennedy also opined thgjiv en
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her difficulties with the neurologic symptoms as well as the fiboromyalgia . . . it is unlikely that
she will be able to return to work.” R. 1921.

2. The ALJ’s Findings

The ALJrejected Dr. Kennedy’s opinidhatMullenax is unable to workecausét was
conclusory and concerneah issugeserved to the Commissioner. R. 19. He further found that
Dr. Kennedy’sopinion was“not supported by the longitudinal record with its relatively
unremarkable physical findings and generally routine and conservative treatrokcing his
own treatment notesltl. The ALJ commented that Dr. Kennedy’s opiniappeared “to be
based on the claimant’s reported symptoms and limitations, rather than on objadivgsfand
diagnostic test resultslt. The ALJ also rejected Dr. Gregs opinion, stating that it was
conclusory and not accompanied by contemporaneous treatmenivitbtespporting objective
findings.ld.

3. Analysis

Mullanex concedes that both doctors’ opinions contained statements onrsseieedo
the CommissionefSee20 C.F.R. 88 404.1527(d)(3), 416.927(d)(3)e &rgueshoweverthat
the ALJ threw the baby out with the bathwater and faibecbnsider the parts of each opinion
not addressing issues reserved to the Commissioner or to pgoadeeasontor rejecting
these partsPl. Br. 10-12.

Dr. Kennedys March2011 opinion thatit is unlikely that [Mullenax] will be able to
return to work,” R. 1921, is an opinion of disability which is reserved to the Commissioner and
notentitled to any special weigl20 C.F.R. 88 404.1527(d), 416.927(the same is true for the
part of his November 2012 opinion where he stdMetlenaxis unable to work and he supports

her disability claim. R. 2473’ he ALJ waonly obligated td*‘evaluat all the evidence in the
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case record to determine the extent to whichsghenclusions are] supported by the record.™
Morgan, 142 F. Appk at722 (quoting SSR 96-5p, at)*Vithout this statement, Dr. Kennedy’s
November 2012 opinion still providesat thedaily record of symptoms Mullenax kepas
“consistent with what [she] has been dealing with for over four years,” incléaing

numbness and pain from fibromyalgia and cervical disc disease and a panic disorder tha
impaired her stress toleran®. 2473 As anopinion from a treating-source physician, the ALJ
can only rejecit “in the face of persuasive contrary evidence,” with “specific and legitimate
reasons” for doing sdastrg 270 F.3d at 178.

The ALJ gave reasotisr rejectingDr. Kennedys opinion beidesthe factthat it
addressedeserved issues. He found titavasnot supported by thgenerally unremarkable
findings and conservative treatma@mthe recordincludingDr. Kennedy’'sown treatment notes.
R. 19. The ALJ previouslglescribedhe relevant medical evidence, R—18, and providedn
analysis concluding that the longitudinal record was generally unremarkable, Roli§hTthe
ALJ’s statement was terse, it referenced previously provided facts andisuiaft supped
persuasive contrary evidence to Dr. Kennedy'’s opinion. Additionally, the ALJ notddrthat
Kennedy'’s opinion, written in respsa to a calendar of Mullenax’s sedfported symptoms,
“appears to be more based on the claimant’s reported symptoms and limitatiershat on
objective findings and diagnostic test results.” R. 19.

Pain is a subjective symptom, and Mullenax’s subjective report of numismexs
confirmed by testing in the reayrthough Mullenax displayed mild lefide facial numbess
and weakness in March 2011, she reported increased movement of it at the same time, R. 1921,
and later examinations found no focal motor or sensory deficit and grosslycrataietl nerves,

R. 2267, 2270, 2379. Furthermore, the ALJ found that Mullsreaxxiety was not severe and
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that she had no limitations in social functioning or activities of daily living attributable to a
mental impairment. These findings, which Mullenax has not contested, belie Dr. Kesnnedy
contention that a panic disordeseterelylimits her stress tolerance.” R. 2473.

An ALJ may give “significantly less weight” to a treating physician’s “conclusory
opinion based on the applicant’s subjective repo@sdig, 76 F.3d at 590see20 C.F.R. 88
404.1527(c)(3)4); 416.927(c)(3)€4). | thus find no error in the ALJ’s analysis of Dr.
Kennedy's opinionsSee, e.gBishop 583 F. App’x at 67 (substantial evidence supported ALJ’s
decision to reject treating physician’s opinion “in its entirety” where thei@pimirrored
Bishop’s subjective complaints and was “inconsistent with the mild to moderatesliig
findings, the conservative nature of Bishop’s treatment, and the generallyl findimays during
physical examinations”).

The ALJ provided less support fois rgection ofDr. Greem’s opinion.Dr. Greem's
statement that he highly recommends permanent disaBlili®459js anopinion on an issue
reserved to the Commissioner and is thosentitled to any special weight/ithout this
comment, Dr. Greeaxstill opinedthat Mullenaxis “unable to work without chronic pain or
weakness” and that she lasonic back pain, intermittent numbness in her upper extremities,
significant medical history and symptoms, @y@heralized anxiety thatterferes with workld.

The only reason the ALJ provides for rejecting this opinion is that “it is not ggaoted by
contemporaneous treatment notes with supporting objective findings on examination.” R. 19.
ThoughDr. Greemr listed eleven das when he saw Mullenax in 2012, rinare no treatment
notes from these visita the recordR. 2459 Nevertheless, after seeing Mullenax regularly for a

year,Dr. Greeneopined on Mullenax’s condition as described above.
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Without the treatment notes from these visits, it cannot belsaidt. Greea’s opinions
are “wellsupported by medically acceptable clinical and laboratory diagnostic qeeisiiiand
thus entitled to controlling weightlasto, 270 F.3d at 178. Mullenax’s journal of symptoms
was a creative effort by her counsel, ibig not a substitute for physician’s treatment notes,
which may contain not just a record of symptoms, but also the physician’s impressiodicdlime
signs and a record of examinations, diagnoses, and treatment plans. | cantioe #al for
guestioning the opinion of a physician when the record contains no notes of his treatment. Even
so, the ALJ failed to discuss the opinion’s consistency with the record or providecspasbns
for dismissing the substance of this treating physiciapiaion.Presuming this omission was
error, it was nonetheless harmless.

Accepting everything that Dr. Greengote as true, he opined that Mullenax has pain,
weakness, intermittent numbness, and anxiety that interfere with her tbvigrk. He didnot
opine onthe extent of interference or the specific functional limitations caused by these
symptoms, except to recommend that she receive disability. Dr. Greene’s disability
recommendation is entitled to tepecial significance,” 20 C.F.R8804.1527(d)(3),
416.927(d)(3), and must be evaluated in lighalbthe evidence in the case recdvtbrgan 142
F. App’x at 722.The ALJ’s limited RFC determination of light work with additional postural
limitations already acknowledges the intrusion of pain, weakness, and otherissnes
Mullenax’s ability to work, and it accounts for the other evidence of record imtje¢hatshe is
less than completely disabldor. Greer’s nonspecific limitations do naactuallyundermine
the ALJ’'s RFC assessmeftf. Masciq 780 F.3d at 637 (holding that ALJ mesiplain
conflicting assessments specific functions Furthermore, sdemonstrated above, the other

credible evidence does not supdort Greem’s opinion that Mullenax isompletdy disabled
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Therefore, the ALJ'gejection of Dr. Greeagis opinion if error, washarmlessKersey v. Astrue
614 F. Supp. 679, 696 (W.D. Va. 2009 fors are harmless in social security cases when it is
inconceivable that a different administrative conclusion would have been reacketithbs
error.”).
IV. Conclusion

This Court must affirm the Commissioner’s final decision Mallenaxis not disabled if
that decision is consistent with the law and supported by substantial evidencestotdelhe
Commissioner has met batbquirements. Accordinglyhe Court willDENY Mullenax’s
motion for summary judgment, ECF No. 18, &EANT the Commissioner’s motion for
summary judgment, ECF No. 19. A separate Order will enter.

The Clerk shalbend certified copies of this Memorandum Opirtthe parties

ENTER:June 9, 2015

P

Joel C. Hoppe
United States Magistrate Judge
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