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IN THE UNITED STATES DIV RICT COURT
FOR THE WESTERN DISTRICT OF W RGINIA

HARM SONBURG DIXISION
I

CLERK'S OFFIQE ,U S. DîST. COURT
AT Y OKE, VA

FILED

y2V 2 3 2212
Ju LEV cuEM
BY:

L
RON N IE T. SH ELTON ,

Plaintiff,

M.

CAROLYN W . COLVIN ,
Com m issionet of Social Security,

Defendant.
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vil Acuon N o. 5:15-CV-0027
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I
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I

By: M ichael F. Urbansld
Uniled States District Judge

:

!
l

MEMORANDUM oélNloN
I

This matter is before the court on plaintiff Rolnie Shelton's rfshelton'') fTMotion for:

'' ECF No. 16. Shelton asks the cout'ti to reconsider its September 13
, 2016Reconsideraéon.

order dismissing this case for lack of subject matter Jlxtiscliction (ECF No. 15). For the

reasons that follow, Shelton's motion is DEN IED.

1. '
I
' .

Shelton filed llis complaint on Apdl 23, 2015. T he complaint stems from a series of

! d Disability Insurance Benefhs, allapplicadons Shelton made for Social Secutity Income an

I
of which were denied.l Shelton sought teview of the Social Seclzrity Arlm inistzadon's

;

I
disnaissal of lnis most recent clnim for beneûts on res judicata grounds. Catolyn Colvin, the

I
I

Commissioner of Social Sectuity tffcolvin''l fûed a mqdon to dismiss, argaing that the cotut
I

was without jurisclicdon to consider Shelton's complznt. ECF No. 7. The moéon was
I

I
:

I
11 F

or a detailed llistory of Shelton's administradve and juclicjal appeals, see ECF No. 12, at 1-3.
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refezred to Magistrateludgeloel C. Hoppe, who issuedI
gtant Colvin's modon. ECF No. 12.

a report zecomm endingthe coutt

l
The report noted that judicial review is orclinstily precluded where an applicaéon fot

I
1

social sectjrity benefts is disnaissed on res 'udicata grounds. 1da at 4. However, courts still

i
have jurisdiction to consider consétaztional issues. Id. The repot.t identified one such issue:1 '''' '

!
under Shrader v. Harris, 631 F.2d 297 (4th Ciz. 1980), ffgwlhen mental illness precluded a pro

.zt clnlmant fzom undetstandlng how to obtain an evidçntiary hearing after ex parte denial of

77 (li mi sa1 of that cbimant''s subsequent motion for a headng onhis application fot benefits
, s s

'udicata gzounds violates the due process clause oflthe Consétaztion. JA (quoting Slltadet,res
l

631 F.2d at 300). The mport found that the l'ule ardcul, ated in Sllrader clid not save Shelton's

1clsim from disnaissal for the simple reason that Sheltop was repêesented by an attorney

I
during his applicaéon process. Id. at 6. Thus, disnaissàjl of his cllim does not violate due

pzocess. Id. at 7.

On Septembet 13, 2016, this cotut, after X novo review of Shelton's single objecdon
I

(ECF No. 13), adopted Judge Hoppe's report in its erltitety', and dismissed the case for lackl

of subject matter jurisdiction. ECF No. 15. On Octoser 11, Shelton filed his moéon forI

reconsideration, ECF No. 16, to which Colvin subseq'uently filed a response in opposition,
I

ECF No. 17.

II.

M odons for reconsideradon, while not uncommon in federal practice, are not
I
2

tecognized under the Federal Rules of Civil Procede e. See Amblin M  t. Co. v. Univ.
' I

!
View Partners. LLC, No. WDQ-07-2071, 2010 WL 457508, at *1 n.3 (D. Md. Feb. 3, 2010)4l

I



l
Above the Belt lnc. v. Mel Bohannan Roofn Inc., 99 F.R.D. 99, 100 (E.D. Va. 1983).

Nevertheless, courts have held that these motions can perform a valuable funcdon. Above

l
the Belt, Inc., 99 F.R.D. at 101. Such a modon would b' e appropriate where, for example,

I
I

the Court has patently rnisunderstood a party, or has made a
decision outside the adversarial issues p)

; 
esented to the Colzrt by

the parées, or has made an ertor not of reasoning but of
apprehension. A further basis for a m ofion to teconsider would

i he 1aw or acts since thebe a conttolling or significant change in't

subnnission of the issue to the Cotut. Sûch problems rarely atise
I

and the m odon to reconsider shotzld be'equally rare.

f
Id. Indeed, because of the interest in finality, courts shotzld grant modons fot

Ireconsideraéon sparingly. Univ. of Va. Patent Found. v. Gen. Elec. Co., 755 F. Supp. 2d

1 Del Ditecto Co
., 90 F. Supp. 2d738, 743-44 (W.D. Va. 2011) (quoting Da oub v. Penn-

j636
, 637 (E.D. Pa 2000)); see Downie v. Revco Discount Dru Ctrs., No. 3:05cv00021, 2006

f

WL 1171960, at *1 (W.D. Va. May 1, 2006). A motiok
, 
to reconsider should not be used to

<< k the Colurt to rethink what the Court hadreiterate arguments pteviously m ade or to as

:7 Above: the Belt
, Inc., 99 F.R.D. at 100.already thought through- rightly or wrongly. ;

Puzsuant to the Federal Rules, a party can moie for a new trial or to alter or amend a

judgment pursuant to Rule 59, or move for relief frol a judgment or oêder ptzrsuant to Rule!

60. A party making a moéon under Rule 59 must flle thj e m odon no later Tfthan 28 days after
:

the entt'y of judgment.'' Fed. R. Civ. P. 599$. The Fo#th Citcuit has held that courts shold
!

cons% e a post judgment modon for reconsideradonj' flled within the Rule 59 deadline as a
I

motion to alter or amend a judgment pursuant to Rule 59(e). See Dove v. CODESCO, 569I
I

F.2d 807, 809 (4th Cir. 1978) rfgfjf a post judgment rtotion is ftled within ten days of the
I
:

entty of judginent and calls into quesdon the correcthess of that judgment it should be!



I

tzeated as a modon undet Rule 59(e), however it may be fozmally styled.''2); see also MI,C

Auto., LLC v. Town of S. Pines, 532 F.3d 269, 277-78j (4th Ciz. 2008) (noéng CODESCO
l

contlnues to apply notwithstanding the amendm ent oftFederal Rule of AppeEate Procedure

I
4). A motion that is flled later is cons% ed as a Rule 60$) modon for relief from judgment

I
or order. ln re Blztlnle , 988 F.2d 1, 2-3 (4th Cir. 1992); Amblin M t. Co., 2010 WL

457508, at *1 n.3.

I
Here, Shelton fzed his motion for reconsideraéon on October 11, 2016, exactly

I
twenty-eight days after the coutt dismissed the case. Thus, the court will consttue lnis motion

as a moéon to alter or amend undet Rule 59(e).

111.

IAlth
ough Rule 59(e) does not set forth the stapdazd under which a disttict court may

. ! cc j;amend an earlier Judgment
, the Fotltth Cizcuit has outlined three reasons fot doing so: (

1

to accommodate an intewening change in controllingllaw; (2) to account for new evidence

not avall' able at trial; or (3) to correct a clear error of 1i. w or prevent manifest itjustice.''
I

Hutcllinson v. Staton, 994 F.2d 1076, 1081 (4th Cit. 1j993). Tflkule 59(e) moéons may not be
used, however, to raise atguments which could have oeen raised Drior to the issuance of the

! 'k '

judgment, nor may they be used to azgue a case undei a novel legal theory that the patty had!
I

the ability to address in the Srst instance.'' Pac. Ins. Clo. v. Am . N at. Fire Ins. Co., 148 F.3d
I
I

396, 403 (4th Cir. 1998). The purpose of a Rule 59(e) Imoéon is not to give dTan unhappy
l

litkant one addiéonal chance to sway the judge.'' Dtzlkin v. Ta lor, 444 F. Supp. 879, 889
I
J

(E.D. Va. 1977).

l2 P
OM-CODESCO, Rule 59(e) was amended to allow twentreight days to ftle such a modon.



Shelton does not specify which basis for smencling the coutt's earlier judgment
I

applies in this case. Because he cites no changes to thellaw and presents no evidence that
l

post-dates the dismissal order, the court will asslpm e Shelton seeks reconsideration bàsed on
I

I(<
a clear error of law or (1 manifest injusdce.'' Hutchinson, 994 F.2d at 1081.

i
Shelton puts forward thzee ffitems'' in support o' f his m oéon for reconsideraéon.3

I
I

First, priot teviews of llis cbims for benefits were conzucted wit.h ffremanufactured cotzrt

I
evidence''- altered versions of documentadon. ECF N o. 16, at 1. M oreover, the Social

i
Sectuity Adtninistradon r<SSA'') failed to produce soGe of llis medical infotmadon. IZ Tllis,

i
he argues, violated his due process rights. Id. Second, jhelton's rights under the Health

l
Insurance Portability and Accountability Act, 42 U.S.C: . j 1320d .:1 .tqq-. (f<H1PAA'') wete

1
' I

violated in several ways. Id. at 3. Speciikally, certnin S'pcial Secutity paperwork was left

lbl
ank, and Administrative Lawludge Mark O'Hara wfongfully relied on the testimony of a

, : , j
. dvocational expert. ,tda. Third, Judge O Hara incorrectly evaluated Shelton s nlenta an

1physical health, wlnich Shelton alleges also violated hij due process rights. ld. at 4-5.

. << : ,, f jaryuéon
. pac.N one of these argum ents Juséfy the extraordmary remedy o tecons

I

Ins. Co., 148 F.3d at 403. The court found that, becatise Shelton was repzesented by counsel

in earlier proceeclings: the holding of Shradet v. Hatrls clid not provide an excepdon to the
I

baseline rtzle precluding judicial zeview wheze an applicadon for social security benefits isI

dismissed on res 'udicata grounds. Shelton's motion does notbing to suggest that declining
l

i3 These items are not concepttmlly dislinct and somefimes reargue points already argued to the court.
Com are, e.g., Shelton's Objection, ECF No. 13, at 1 C'I'he Court cdncluded that tlze break in commllnication betweenf 

,Shelton and (his attorneyj did not change the fact that (his attomeyq had the duty to advocate and pursue Shelton sI
intezests.'), with ECF No. 16, at 5 (fT1 did have an atlomey that was hot paid . . . the atlorney clid not have an address for
me to fozward or contact me.'') ln zecognidon of Shelton's p-r-q â.q stùttzs the couzt will attempt to cast his argtzments inl
the most meritozious possible light.



l
1

to extend the holding of Shrader to counseled litigants repzesents <<a clear ettor of law'' or

works Tfmanifest injustice.'' Moreover, absent a consdttaéonal issue, the coutt is withoutI
I

subject matter jurisclicéon to heaz these new argumentj he ptesents, howevet credible. To;
I

the extent Shelton now attempts to advance an alternadve constitudonal issue that would
i

justify the court's subject matter jlltisdicéon, he is simply too late. These argaments could
I

Ih
ave been raised by Shelton's counsel prior to the entry' of dismissal.Shelton may not now

I

re-litkate lzis case. See Wootten v. Vir ' 'a, 168 F. Sutp. 3d 890, 893' (W.D. Va. 2016)
;
Irtglkjeconsideradon is not meant to ze-litigate issues already decided, provide a patty the
I

chance to craft new or impzoved legal positions, highlkht previously-available facts, ot

J di tisûed liugant.z).otherwise award a ptoverbial. rsecond bite at the apple: to a ssa
. jEven if tlzis court were to relax the stringent stpndards goverrzing modification under

iR
ule 59(e), it is highly doubtful that Shelton has successfully raised a consdtuéonal issue that

i
would permit judicial review. His second item is easily disposed of: it mezely alleges a

iolation of a stamtory right, and does not implicate ai constitutional issue. Cf. Davis v.V
:

. ; j g<ja what manner''Passman
, 442 U.S. 228, 241-42 (1979) e Congmss may determ ne

' ti il b1e consétutional rights are to bestattztory rights are enforced, ffwe presume that ;us c p

enforced through the cotzrts.7).

His & st and tlnird items, meanwhile, identify Vague defkiencies in the review of hisI

case/ and, in conclusory faslnion, allege that they ffvillate l'lis due process.'' Tllis allegâdon,
I
I

1

I4 For one, Shelton alleges that certain medical records were pot produced to the court when Shelton first flled a
complznt in the Westem District of Virginia in 2005. It is worth nodng that, althoughludge Conrad did admit that theI
SSA had records that were not produced while he was reviewing Shelton's application, he also folmd that nohe ffof the

I
meclical zeports change what was said in the court's opinion.'' ECF No. 16-1, at 9.

1Shelton's other allegadons are more clifsctzlt to parse
. He argues that tlze records provided toludge O'Hara

ff leaned up and reproducedy'' and ffshotlld have been the exactlcopy, not changed like many other docllmentswere c



!
l

l

without more, does not confer subject matter jurisdicdon on the court. ç<lf the mere

allegadon of a derlial of due process can suffke to establish subject-matter jtuisdiction, . . .l
gelvery disappointed clnimant could raise such a due ptocess clnimj thereby undermining aI

I
statmozy scheme designrd to limit judicial reviem'' Holloway v. Schweiker, 724 F.2d 1102,

i
1105 (4th Cir. 1984)9 see Bell v. Hood, 327 U.S. 678, 682-83 (1946) (<<(Aj suit may

I

sometimes be disnnissed for want of jurisdicdon wherè the alleged clnim under the
IC

onséttzdon . . . cleady appears to be immaterial and m ade solely for the purpose of

l
obtaining jutisdicdon or where such a clnim is wholly insubstandal and fzivolous.').

:

IIV
. .

Having cateftzy reviewed Shelton's M otion foi Reconsideration, the Commlssioner's

lresponse to that motion, and the magistrate's zeport and recomm endation, the court

i
concludes that altering its order of dismissal in this ca?e is not necessary to correct a clear

erzor of 1aw or prevent manifest injustke. Shelton's bvden under Rule 59(e) is a high one.
I

!The Fourth Citctzit has stated that a prior decision dogs not qualify as cleatly erroneous or

* < ç

' 

c * 1worldng manifest inlustice by being lust maybe wrotpg or ptobably wrong; it must . . . strike

us as wrong with the force of a five-week-old, unrefrig' erated dead :sh.''7 TFW S. Inc. v.

Ftanchot, 572 F.3d 186, 194 (4t.h Cir. 2009) (ellipsis ili original) (quoting BellsouthI

Telesensor v. Info. S s. & Networks Co ., Nos. 92-2355, 92-2437, 1995 W L 520978, at *5

I
:

from one court to the other couzt'' ECF No. 16, at 2. Otherwise, Shèlton declines to go into speciscs, and, without
i ' h' d i

tem, meanwhile,more, the court can glean no reason to believe a due process violadop occurred. Shelton s t lr
..) I

essendally argues thatludge O Hara reached the wrong conclusion as to his mental and physical health- a point that
does not even uddress the process he was affozded. Cf. Mathews v. X'ldridge, 424 U.S. 319, 333 (1976) (<fThe

I ,,fu
ndamental requirement of due pzocess is the opportunity to be heard . . . , ); See enerall ECF No. 16, at 4-5.



n.6 (4th Cir. Sept. 5,

j
. l1995))

. Shelton has simply not met this blzrden. As such, his m odon is

lDENIED
.

An appzopriate Order will be entered..

sntâted: //-z g-a-o / g
!

'rim..J 
. 

- 4J,fk f' ' . . *  
;

I .

M ichael F. Urbanski
Uniied States Disttictlud.ge


