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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
LYNCHBURG DIVISION

Juby L. MOON, ET AL., CaseNo. 6:09¢v-00064
Plaintiff,

V. MEMORANDUM OPINION

BWX TECHNOLOGIES INC.,ET AL.,
Defendants JUDGE NORMAN K. MOON

This matter is before the court obefendants’ Motion to Dismiss Plaintiff's First
Amended Complaint, as well aBlaintiffs Motion for Leave to File a Second Amended
Complaint. On July 7, 2011, | dismissed Plaintiff's first amended complaint, kamnatifP
appealed to the Fourth Circuit. The Fourth Circuit affirmed that decisipart and vacated in
part, remanthg the case back to thurt. Since then, Defendants have filed a supplemental
brief in support of theimotion to dismiss, and Plaintiff has filed a motion for leave to file a
second amended complairior the following reason$will denyPlaintiff’s motionfor leaveto
file a second amended complaiaid grant Defendaist motion to dismiss Plaintiff's first
amended complaint for failure to state a claim under Fed. R. Civ. P. 12(b)(6).

l. BACKGROUND

This case represents Plaintiff's attempt to recamsurance benefits that Defendants
allegedly owe her on account of her deceased husband (“Mr. Moon”), a former employee of
Babcock & Wilcox Company and Babcock & Wilcox Power Generation Groug, Mc. Moon

had been a fullime employee of BWX and itpredecessor ecopaniesfrom 1969 until June

! Both are predecessor companies to defendant BWX Technologies, Inc. (“BWKSh s a subsidiary of
defendant McDermott International, Inc. (“McDermiptt
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2005. Beginning on June 1, 2005, Mr. Moon became medically unable to continue working due
to a severe heart condition, and began receiving-shont disability benefits from Defendants,
lasting for six monthsMr. Moon eventually applied for lonrtgrm disability, and his application

was approved on December 1, 2005. A confirmation statement issued only days before that
approval verified that Mr. Moon, while still an employee at BWX, had opted for anoga®l

life insurance plan (“Plan”) issued by Metropolitan Life Insurance Compavigti(ife”) for

2006, valued at $200,000.The Plan was an ERIS4ualified life insurance plan for BWX
employees, and it was administered by MetLife. On December 1, 2005, Mr. Nianallp

retired from employment with BWX.

Soon after, on January 13, 2006, BWX mailed Mr. Moon an alleged offer to provide
certain ongoing benefits in exchange for payments. That offer, identiiethea “2006
Confirmation Statement” by the Fourth Ciitgundicated that Mr. Moon had previously selected
a variety of benefits that were to be effective on January 2, 2006. Among those bersefits wa
$200,000 life insurance benefit, at an annual employee coverage cost of $804. The 2006
Confirmation Statment stated that the total annual cost of benefits, including-teyng
disability, vision, and personal accident insurance, was $3,269.76.

Over the course of that year, Mr. Moon and his family paid some, but not all of the
premiums set forth in the 200@®Gfirmation Statement. Payments were made directly to BWX.

Mr. Moon passed away on November 18, 2006. On November 29, 2006, Plaintiff sent a letter to
BWX and enclosed a check for $1,173.36, which represented the entire balance due on her

deceased husband’s benefits.

2t is unclear exactly when in 2005 Mr. Moon made his selections, thowgdsiit some point prior to November
29, 2005, the date on which BWX confirmed Mr. Moon'’s selected coverage.
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Plaintiff then made a claim directly to BWX requesting payment of the $200,@&00 lif
insurance benefit. BWX sent a reply lggter, stating that Mr. Moon had lost his employee
group life insurance benefit when he became unable to work,hahbet failed to convert his
group employee policy with MetLife after he ceased working, as was required by th& Plan
Plaintiff filed suit in state court, and upon removMalpund that Plaintiff's claim regarding the
2006 Confirmation Statement/offer was in substance an attempt to recoverthmdeRISA
governed MetLife Plan. Plaintiff then filed an amended complaint containing four céints:
“breach of contract,” (2) “breach of implied or quasntract,” (3) “estoppel,” and (4) “negligent
breach ofERISA duties.” | dismissed each of Plaintiff's claims pursuant to Fed. R. Civ. P.
12(b)(6). The Fourth Circuit affirmed that decision in part, while vacatingdibmissal of
Plaintiff's claims for recovery based on estoppel and negligent breach oAERI&s in light
of the recent decisiorGIGNA Corp. v. Amaral31 S. Ct. 1866 (2011)AMmard), and McCravy
v. Metropolitan Life Insurance C0o690 F.3d 176 (4th Cir. 2012)MicCravy IF'). SeeMoon v.
BWX Technologies, Inc498 F. App’x 268, 276 (4th Cir. 2012).

On remand, on February 12, 2013, Defendants filed a supplemental memorandum in
support of its motion to dismiss Plaintiff's first amended complaidbh March 15h, Plaintiff
filed a motion for leave to file a second amended complaint, which would amend Coents On
and Two of her first amended complaint.

Il. LEGAL STANDARD
A. Plaintiff's Motion to Amend
Rule 15(a)(2pf the Federal Rules of Civil Procedym®vides that once certain deadlines

have passed, as they have here, “a pagy amend its pleadg only with the opposing party/’

% In that April 12, 2007 letter, in conclusion, BWX stated theofelhg: “At this time, we can find no evidence that
Mr. Moon converted his active employee life insurance benefit to that of a alisabhployee. Therefore,
regrettably, there is no life insurance coverage for Mr. Moon.” Docket N&.a823.0.
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written consent or # courts leave.” Fed. R. Civ. P. 15(a)(2). Leawhould be freely given
“when justice so requires.1d. Indeed, éave to amend a pldad should be denied only when
“the amendmant would be prejudicial to the opposing party, there has been bad faith on the part
of the moving party, or the amendment would be futil&dwards v. City of Goldsboyd78
F.3d 231, 242 (4th Cir. 1999
B. Defendants’ Motion to Dismiss

In order to survive a motioto dismisspursuant to Rule 12(b)(6a complaint must
contain facts sufficient “to raise a right to relief above the speculative level” and “state a claim to
relief that is plausible on its face Bell Atl. Corp. v. Twomb|y550 U.S. 544, 55570 (2007).
A claim is plausible if the complaint contains “factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged,” and if there is
“more than a sheer possibility that a defendaag &cted unlawfully.” Ashcroft v. Igbal 556
U.S. 662, 678 (2009)Whenconsidering a Rule 12(b)(6) motion, a court must accept all factual
allegations in the complaint as truend must draw all reasonable inferences in favor of the
plaintiff. Ericksonv. Pardus 551 U.S. 89, 942007) However, a court is not required to
“accept the legal conclusions drawn from the fAais “accept as true unwarranted inferences,
unreasonable conclusions, or argument&astern Shore Marketdnc. v. J.D. Assocs. td.
P’ship, 213 F.3d 175, 180 (4th Cir. 2000) (citations omitted).

. DiscussION
A. Plaintiff's Motion to Amend

In her motion, Plaintiff requests permission to amend Counts One and Two of her first

amended complaint to address the equitable remedies considefedara and McCravy I

With respect to Count One, Plaintiff moves for permission to request relief undequtiable



remedy of reformation. With respect to Count Two, Plaintiff moves for gsram to request
relief under a surcharge remedyn support, Plaintiff states that the proposed amendments do
not raise new substantive issues, and nor do they assert claims against resy pastiead,
according to Plaintiff, the amendments only seek to readdress her previoissicldmm remedial
forms exressly adopted by higher courts.

The Fourth Circuit specifically istructed this court “to address anf®aintiff's] claims
of equitable estoppel and breach of fiduciary duty in lighfiwfaraand McCravy Il.” Moon
498 F. App’x at 276. Defendants note that the Fourth Circuit was aware of the existence of
reformation and surcharges potentialremediedor ERISA plaintiffs, but was silent as to those
remedieswhen it remanded this ca$e Furthermore,Plaintiff's second amended complin
would, in effect, revive two counts for which the Fourth Circuit has affirmed diahiss

Still, given the Fourth Circuit’s citation tAmara and McCravy Il, | will consider the
merits of Plaintiff's proposedamendmentsalong with herremanded claimdor equitable
estoppeland breach of fiduciary duty. In Count One of h@pposedsecond amended
complaint, Plaintiff requests that theourt reform the 2006 Confirmation Statement into an
enforceable contract. Specificalllaintiff contends that,[h]aving made a postmployment
offer of life insurance benefits to Mr. Moon in January 2006 which was accepted through the

receipt and acceptance of plaifgifpremium payments . . . . [T]his Court should reform the

* The Fourh Circuit noted thamarahas “clarified that remedies beyond mere refuniigluding the surcharge
and equitable estoppel remedies . . . are indeed available to ERISA fslasntifig fiduciaries under Section
1132(a)(3).” Moon, 498 F. App’x at 275 (quistg McCravy II, 690 F.3d at 1883). The Supreme Court decided
Amaraon May 16, 2011, a month before | heard oral arguments on Defendants’ firsh iwotismiss, and nearly
two months before | issued my previous memorandum opinion in this case.

®> Regarding Count One (Breach of Contract) and Count Two (Breach of Impliedasi@ntract) of Plaintiff’s
first amended complaint, the Fourth Circuit held that “[b]Jecause Mr.nMeas clearly never eligible for benefits
under the Plan during 2006, Apfzglt cannot recover under the Plan’s plain termgldon 498 F. App’x at 275.
However, regarding Count Three and Count Four, the FourttuiCzoncluded that “[tlhe merits of Appellant’s
equitable estoppel and breach of fiduciary claims are less clear.”
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agreement between the parties to requiesdél{Defendants] to honor their obligatiorptaintiff
to pay her $200,000 as a result of the death of Mr. Moon in 2006.” Pl.’'s Proposed 2d Am.
Compl. 11 42, 42a. (Docket No. 18-

After Amarg it is clear that reformation is an equitable remedy available to some ERISA
plaintiffs. In Amara the employeglaintiffs filed a class action against an employer and pension
plan, claiming that the employer had misled them about the benefits of convertmdefiread
benefitretirement plannto a “cash balance” planl31 S. Ct. at 187&5. The trial court agreed,
and reformed the plan under ERISA’s recoveRpenefitsdue provision,8 502(a)(1)(B), 29
U.S.C. 81132(a)(1)(B), which authorizes beiugdries to sue to the enforce the terms of a plan.
Id. at 1875. The Supreme Court remanded the case, holding that the plaintiffs’ claim should
instead be brought as a request for equitable relief @®@2(a)(3), 29 U.S.(8 1132(a)(3).1d.
at 1876-78. The Courtdiscussedseveral equitable remediegavailable to theplaintiffs on
remand, including reformatiorid. at 1879-80.

However, a contract may be reformed only on grounds of (1) mutual mistake, or (2)
unilateral mistake plus fraudulent condu@ee Larchmont Properties v. Coopermafa5 Va.
784, 791, 80 S.E.2d 733, 737 (1954). Amara the district court specifically found that the
defendant had intentionally misled the employees, and it reformed the termsnawhaan.
131 S. Ct. at 1B4A-75. Conversely,Plaintiff has failed to sufficiently allege any type of
fraudulent conduct (or a “deliberate nondisclosure designed to prevent anoth&droimg the
truth”) in her proposed second amended compldsate Van Deusen v. Snead7 Va. 324, 328,
441 S.E.2d 207, 209-10 (Va. 1994).

Plaintiff does allege that “the defendants,” through the 2006 Confirmation Statentent

their acceptance of paymentsither negligently or intentionally, misrepresented unto Mr. Moon



and plaintiffs that their 2006 payments to BWXT would include all the specified lsnefit
including the life insurance benefits.” Pl.’s Proposed 2d Am. Compl. § 27. RegdrdirRp06
Confirmation Statement (among other documents), the Fourth Circuit found theirigtiGFar

from indicating an independent, pastployment contract for benefits, the documents on which
[Plaintiff] relies all plainly demonstrate that her claims stem from nothing more than Mr. Moon’s
enrollment in a rwof-the-mill employee benefit plaweeks before his retirementMoon, 498

F. App’x at 274. The court continued that it was “undisputed that life insurance coverage unde
the Plan continued only while the employee remained in ‘Active Work,” and noted the
“straightforward language” rela this fact in the Summary Plan Descriptiold. at 274-75.

On remand, | find that the 2006 Confirmation Statement, which confirmed Mr. Mearlisr
benefit selections, cannot be used to support an allegation ofirirghud case.

Furthermore, refenation under §502(a)(3), 29 U.S.C8 1132(a)(3) isan equitable
remedythat lies onlyagainst a plan fiduciary.In Amara the Supreme Court specifically found
thatthe case before it concerned “a suit by a beneficiary against a plan fidyademy ERISA
typically treats as a trustee) about the terms of a plan (which ERISA typicallyaseatisust) .

.7 1d. at 1879. Given that this was “the kind of lawsuit, that before the merger of law and
equity, [ ] could have [been] only in a court of equitthe Courtin Amarafoundthat several
traditional equitable remedies (including “reformation of the terms of the plan”) were available
to the plaintiffsin thatcase Id.

For the reasons discussidra, none of theDefendants were acting as fiduciaries when
they performed the allegedly wrongful acts giving rise to this actiBegarding Plaintiff's

proposed amendmento Count Two(“Surcharge for Breach of Fiduciary Duty’3urchargen

® Plaintiff contends that “the defendants herein as ERISA fiduciahiesld be obligated on their contract or
agreement made with Mr. Moon to provide him or his heirs $200,000 of lifieaimse coverage for year 2006.”
Pl.’s Proposed 2d Am. Compl. 1 42.



this contextis a remedy thalies only against fiduciaries as welld. at 1880(“The surcharge
remedy extended to a breach of trust committed by a fiduciary encompassing any violation of a
duty imposed upon that fiduciaty.” Thus, Plaintiff’'s motion for leave to file a second amended
complaint must be denied, because her requests for reformation (Count One) and esurcharg
(CountTwo) in her proposedmendmentare futile.
B. Defendants’ Motion to Dismiss

As discussed, Mr. Moon ceased any involvement in active work with BWX when he
retired on December 1, 2005, at least one month before the diddetede Plancoverage
purportedly went into effect. Accordingly, the Fourth Circuit held that “[b]ezdds Moon
was clearly never eligible for benefits under the Plan during 2006, [Plairdifffjat recover
under the Plan’s plain termsMoon 498 F. App’'x at 275. However, the Fourth Circuit
remanded this case “to permit the district court to address anew [Plaintiff's] claims of equitable
estoppel and breach of fiduciary duty in lightawharaandMcCravy Il.” Id. at 276.

1. Plaintiff's Breach of Fiduciary Duty Claim

Plaintiff's claim for breach of fiduciary duty fails because none of the defésdere
actingasfiduciariesunder the MetLife Planwith respect to the allegations in this casBefore
one can conclude that a fiduciary duty has been violated, it must be established gaatythe
charged with the breach meets the statutory definition of ‘fiduciadams v. The Brink's Co.

420 F. Supp. 2d 523, 551 (W.D. Va. 20@6hd, 261 F. App’x 583 (4th Cir. 2008) (quoting

" Regarding surcharge, the Supreme Court reasoned that “the fact that thiskekehe form of a money payment
does not remove it from the category of traditionally equitable relief .Giveh that] [e]quity courts possessed the
power to preide relief in the form of monetary ‘compensation’ for a lossltegufrom the trustee’s breach of duty,
or to prevent the trustee’s unjust enrichmerit” at 1880 (citations omitted). Likewise, ihcCravy |, the Fourth
Circuit concluded that becausercharge was an available remedy under ER§S82(a)(3), the plaintiff's recovery
in that case was not limited to the premiums she had paid on her daulifgensurance plan. 690 F.3d at 181.
The court remanded to determine whether surcharge was appromdatetiie circumstances of the cadd. at
181-82.



Coleman v. Nationwide Life Ins. C&Q69 F.2d 54, 6861 (4th Cir. 1992)). Under ERISA, a
person is a fiduciary:
to the extent tha(i) he exercises any discretionary authority or discretionary control
respecting management of such plan or exercises any authority or control respecting
management or disposition of its assets, (i) he renders investment advice éopma fe
other compensation, direct or indirect, with respect to any moneys or other prdperty o
such planpr has any authority or responsibility to do so, or (iii) he has any discretionary
authority or discretionary responsibility in the administration of such plan.
Wilmington Shipping Co. v. New England Life Ins.,CG®6 F.3d 326, 343 (4th Cir. 2007)
(quoing 29 U.S.C.8 1002(21)(A). “The definition is couched in terms of functional control
and authority over the plan, thus necessitating that ctextamine the conduct at issue when
determining whether an individual is an ERISA fiduciaryid. (quotingHamilton v. Carell 244
F.3d 992, 998 (6th Cir. 2001).
In this case, Plaintiff bases her breach of fiduciary duty claim on Defehdaogptance
of Mr. Moon’s payments over the course of 2006, and their failure to notify Mr. Moon that he
was no longeeligible for life insurance benefits (given that he had ceased being an employee by
the end of 2005).SeePl.’s Am. Compl. T 34Docket No. 52)“[D]efendants had a duty to Mr.
Moon to truthfully and accurately advise Mr. Moon if he was ineligible ff@ iinsurance
benefits within a reasonable time after receiving monthly payments fronMbbn for sid
benefits. . . .”). Thus, Plaintiff can maintain her breach of fiduciary duty claim only ifoog

payments and advising participants about thegilality for employee benefits are discretionary

acts under ERISA, meeting the statutory definition of “fiduciary.”

8 Under ERISA, an employer that establishes or maintains an employetit lpdan is a “sponsor.” 29 U.S.C. §
1002(16)(B. However, “[tlhe mere fact that an employer is a sponsor does ot that the employer is also a
fiduciary.” Healthtek Solutions, Inc. v. Fortis Benefits Ins.,&¥4 F. Supp. 2d 767, 775 (E.D. Va. 2003) (citing
Coyne & Delany Co. v. Selma®8 F.3d 1457, 1465 (4th Cir. 1996)). A plan sponsor becomes a fiduciarioonly
the extent “it retains or exercises any discretionary authority overahagament or administration of a pland.
(citation omitted). In this case, the life insurance carrier and claims athatioiswas MetLife, while the Plan
sponsor and adminiator was McDermott Incorporated. Docket no-154t 15 (“This benefit is administered by
MetLife pursuant to a contract with the Plan Sponsor.”).
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Because accepting payments and advising participants about their eligibility do not
qualify as discretionary acts, Plaintiff’'s breach oufichry duty claim cannot standJnder the
Department of Labor's (DOL) regulatiotitled “Questions and answers relating to fiduciary
responsibility under the Employee Retirement Income Security A@984”, persons who do
not have power to make decisioregarding ERISA plans, and only perform “administrative
functions,” are not fiduciaries under 29 U.S.C. § 1002(21)(A). 29 C§.209.758 (D-2).
Included among the (nefiduciary) administrative functiondisted are the “collection of
contributions” and “advising participants of their rights apdians under the plan.”Id. The
regulationgoes on to explain that a person who performs the type of functions described above
(including “collection of contributions’and “advising participants of their rights and options
under the plan”) is not a fiduciary because “such person does not have discregtigharity or
discretionary control respecting management of the, glaes not exercise any authority or
control respecting management or disposition of the assets of the plan, and domsdeot
investment advice with respect to any money or other property of the plan and hasanibyaut
or responsibility to do so.'1d.

TheFourth Circuit’s decision ifestate oMWeeks v. Advance Stores Co., ,I80. F. App’x
470 (4th Cir. 2004provides a helpful illustration. In that case, an employee resigned from his
employment with an automotiygarts distribution center. Under the terms of his medical plan,
his medical coverage ended a week later if he failed to continue coverage withHonkirdays
of his termination as an employee. Under his life insurance plan, the former employee ceased
being covered on the same day of his resignation if he failed to continue @vethm the
applicable periodld. at 473-74. Days after leaving his position, the former employee suffered a

relapse of leukemia. However, when his family contacted his former eenpéiout his
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benefits, a human resources manager told them (incorrectly) that all of Higshiese ceased on

his last day of employment, and failed to mention the continuation option under the health and
life insurance plansld. at 473. The former employee died a few months later, and his family
brought suit in another court in this districtcontending that the defendants breached their
fiduciary duties by misinforming the family that the former employee was not entitled to any
continuation of his benefitdd. at 474.

Judge Wilson concluded that the human resource manager’s job activities did got brin
her within ERISA’s definition of a fiduciary, and entered summary judgment in favdreof t
defendants. The Fourth Circuit affirmed, concluding that the human resourceemahdgot
have any discretionary auttity or control over the manner in which employee plans were
managed and administeredd. at 476. The mere fact that she (incorrectly) answered questions
about the former employee’s benefits did not transform her into a fiduciaitywas her duty
only to relay information given to her by upperanagement or from the company’s computer
database.ld. at 476-77 (“Our inquiry [into whether a person qualifies as an ERISA fiduciary]
solely focuses on whether that person actually exercised any discretarthority over the
management and administration of the plan in questidn.”).

In the present case, Plaintiff alleges that Defendants had a duty to inform Mmn. Moo
about his lack of life insurance coverage when they accepted his payments over sh@fcour
2006. According to Plaintiff, the failure to provide that information constituted a brdach o
Defendants’ fiduciary duty. However, theted DOL regulationclearly states that the

“collection of contributions” and “advising participants of their rights aptoos under the

° The court also noted that the plaintiffs could have corrected any of the manmigstatements simphy going

through the medical and life insurance plan documents that had been provileddrmer employeeld. at 477.

Similarly, in this case, both the MetLife Plan and the Summary Plan Desor{ggieDocket Nos. 541, 2) are clear
that life insurace benefits end upon the cessation of active employment.
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plan” are administrative, rather than discretionary, acge29 C.F.R.§ 2509.758 (D-2).
BecauséPlaintiff has failed to establish Defendants’ fiduciary status with respéet foaricular
activities at issuén this casesee Coleman 969 F.2d at 61, her breach of fiduciary duty claim
mustbe denied

2. Plaintiff's Equitable Estoppel Claim

Because Plaintiff cannot show that Defendants were fiduciaries in this case, Plaintiff
cannot recover under a theory of equitable estoppel either. Along with reformation and
surcharge, the Supreme Court cited equitable estoppel as a potential equitalle agailable
to theAmarabeneficiaries.See McCravy 1690 F.3d at 181 (“In sum, the portion/Afarain
which the Supreme Court addressed Section 1132(a)(3) stands for the proposition tthiasreme
traditionally available in courts of equity, expressly including estoppel anotiarge, are indeed
available to plaintiffs suing fiduciaries under Section 1132(a)(3)."’he Fourth Circuit
emphasized that “estoppel is teaditional equitable remedy-i.e, a remedy available to
plaintiffs suing a fiduciary under Section 1132(a)(3)d. at 182 (quotingddAmara 131 S. Ct. at
1880).

In order to assera claim for equitable estoppd?laintiff must identify soméasis for
equity jurisdiction. SeeDrexel v. Berneyl122 U.S. 241, 253 (1887) (“[I]t is necess&wyshow
some ground of equity other than the estoppel itself . . . .”). If Plaintiff cannot show any
independent ground for equity jurisdiction, et132(a)(3) claim must fail as a matter of law.

In both Amara and McCravy |, the jurisdictional basis for plaintiffs’ equitable claim was the
defendants’ status as plan fiduciari€deeAmarg 131 S. Ct. at 186¥IcCravy II, 690 F.3d at
182-83. Likewise, Plaintiff contends thabefendantsare planfiduciaries in this case, and

Plaintiff should be able to proceed on her claimeiguitable estoppel reliein support,Plaintiff
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notesin her brief in oppositiorthat 29 C.F.R§ 2509.758 states that a plan agent or employee
that “has the final authority to authorize or disallognéfit payments in cases where a dispute
exists” qualifies as an ERISA fiduciary. Plaintiff contends that, due to the letter that BWX sent
on April 12, 2007, Defendanéffectivelyhandledand denied Plaintiff's clairh’
However,Defendants alleged “handly and denial” of Plaintiff's claim has nothing to do
with their silent acceptance of Mr. Moon’s payments, which is the action thatifPlzontends
constituted the breach of fiduciary duty in this case. Again, according to the Fourtit, C&x
party is a fiduciary [under ERISA] only as to the activities which bring thesgre within the
definition.” Coleman 969 F.2d at 61. Thalleged breach of fiduciary duty in this case occurred
when Defendants accepted payments without informing Mr. Moon thaa&i@o longer eligible
for life insurance benefitsrather than due to the April 12, 2007 letthiat BWX sent
Specificaly, Plaintiff alleges that, “[a fiduciaries under ERISA for such Plan, defendants had a
duty to Mr. Moon to truthfully and accurate advise Mr. Moon if he was ineligible fer lif
insurance benefits within a reasonable time after receiving monthiygrayg from Mr. Moorfor
said benefits . . .” Pl.’s Am. Compl. 84. Plaintiff alleges that the Defendants “negligently or
intentionally breached the duty they owed to Mr. Moon under ERISA to advise him of his
ineligibility for life insurance benefits and their conduct, in fact, caused Mr. Motelteve he
had procured said benefitsit. at I 36. As discussed, “advising participants of their rights and
optionsunder the plan” and the “collection of contributions” are not fiduciary actions @der

1002(21)(A).

2 While courts have found that in sor8d 132(a)(3) actions a defendant’s fiduciary status makes no diffes=ee,
Trustees ex rel. N. Cal. Gen. Teamsters Sec. Fund v. Fresno Bread BakeB0QLth&VL 3062174 (E.D. Cal. July
25, 2012), this is not a case where the defendant “actively and daiparasleads the plaintiff to the plaintiff's
detriment.” Id. at *4 (quotingNorthwest Adm’rs, Inc. v. CutteB28 F. App'x 577, 578 (9th Cir. 2009))qi@table
restitution available for medical benefits paid for woman whom defieihmisrepresented as his wife).
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It is important to note that defendardan, at least in some respects, be fiduciaries
without being nmed as an administrator itap documents SeeWilmington Shipping496 F.3d
at 343 (“[Fliduciary status under ERISA is not an@lnothing concept.”) (citation and internal
guotations omitted) Furthermore’an individual or entity castill be found liable as a ‘de facto’
fiduciary if it lacks formal power to control or manage a plan yet exercises informally the
requisite ‘discretionary control’ over plan management and administratioi Wright v. Or.
Metallurgical Corp, 360 F.3d 1090, 11602 (9th Cir. 2004) Still, “[a] defendant’s fiduciary
status under ERISA may be decided on a motion to dism@art v. Int'| Game Tech.770 F.
Supp. 2d 1080, 1088 (D. Nev. 2011) (citingight, 360 F.3d at 116D2).! Indeed “Fourth
Circuit decisions strongly support the conclusion that [ ] plaintiffs must do more thaa tfpeot
statutory language regarding ‘discretionary control’ to plead adequhtgla given defendant is
a de facto ERISA fiduciary.”In re Mutual Funds Inv. Litig.403 F. Supp. 2d 434, 446 (D. Md.
2005) (discussin@uster v. Sweeneg89 F.3d 1156 (4th Cir. 1996)).

As discussedDefendants were not acting as fiduciaries in this case, given the breach of
duty that Plaintiff allegedh her first amended complainfEurthermore Defendantsn this case
neither possessed nor exercised any authority to administer the MetLifeoPlasolve any
disputesregardingPlan benefits. As the Plan and Summary Plan Description make clear, sole
responsibility for processing claims lies with MetLife, which is not a party tosthis See

Docket No. 541 at 9-10'? Those documents also state that if an employee’s coverage ends due

1n Wright, the Ninth Circuit agreed with the district court’s finding that the digats were neither fiduciaries nor
de facto fiduciaries under an employee pension plan, and affirmed the distiit's Fed. R. Civ. P. 12(b)(6)
dismissal of plaintiffs’ claims. 360 F.3d at 1103.

21n contrast, the district court iimarafound CIGNA, the defendammployer, to be the plan administrator and
proper fiduciary in that case. 131 S. Ct. at 1876Milismeci v. Schwegmann Giant Super Mkts., B82 F.3d 339
(5th Cir. 2003), which Plaintiff cites, the employer similarly hadaclauthority to dispose of claims under the
benefit plan. Id. at 34950 (finding that the defendasmployer was both plan administrator and plan sponsor, as
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to the cessation of employment, he mapply within thirty-one days to continuehis life
insurance coverag@rough a personal policy with MetLifeDodket No. 541 at 10. The April
12, 2007 “denial” to which Plaintiff refeia her oppositior—and cites as additional grounds for
Defendants’fiduciary status in her proposed second amended complaias merelya letter
from BWX’'s Human Resources department informing Plaintiff's counsel ithate thana year
pastMr. Moon’s deadline toapply for continued coveragehere was naxisting mlicy upon
which Plaintiff couldrely tosubmita claim to MetLife. SeeDoc. No. 231 at 9-10.

Because Defendants were not acting as fiduciaries in this Pmsatiff's proposed
amendmentseekingreformation and surcharge remedies are futdanilarly, Plaintiff's breach
of fiduciary duty and equitable estoppel claims on renmausifail.

V. CONCLUSION

For the foregoing reasons, Plaintiff's Motion for Leave to File a Second Amended
Complaint is DENIED. Defendants’ Motion @ismiss Plaintiff's First Amended Complaint is
GRANTED. An appropriate order accompanies this memorandum opinion.

The clerk of the court is hereby directed to send a certified copy of this memorandum
opinion to all counsel of record.

Entered this9t N day of July, 2013.

S rerae K Jev’
NORMAN K. MOON
UNITED STATES DISTRICT JUDGE

the plan had no meaningful existence separate from the employer since theapl&amded by the employer’'s
owner, and the employer made the decision to terminaf@ahe.
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