Hanwha Azdel, Inc. v. C&D Zodiac, Inc. Doc. 24

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
LYNCHBURG DIVISION
HANWHA AZDEL, INC. flk/a AZDEL, INC.
Plaintiff,

)
)
)
)
V. ) Case No. 6:12cv-00023
)
C&D ZODIAC, INC. )

)

)

Defendant

MEMORANDUM OPIN ION AND ORDER

This matter is before the Court on Defendant’s Motion to Compel (Dkt. No. 17),
Plaintiff's Motion for Protective Order (Dkt. No. 18), and Plaintiff’'s Motion to Coh{pt.
No. 19). A hearing was held before this Court on December 18, 2012. The Court has considered
the oral argumestof counsel, the pleadings filed, and the applicable law. For the reasons set
forth below, t is herebyORDERED that the motion to compel of DefendanGRANTED, and
the motion to compel of Plaintiff GRANTED IN PART andDENIED IN PART . The
parties have reaeld agreement as to the terms of a protective order, and have submitted for the
Court’s consideration a proposed Stipulated Protective Order. Thus, the motion off Riaiati
protective order iIDENIED AS MOOT.

The root of the motions to compelates to theidcovery of electronically stored
information (‘ESF’) which has become an integral part of the discovery process in commercial
litigation. This case involves what bothrpies describe as a relatively straifgitivard breach of
contract claim Despite the uncomplicated factual and legal nature of underlying cause of action
and defenses asserted, ffagties have sought to discover an enormous amount of information

which is almost exclusively ESIDefendant has produced on a single memory stick in excess of
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forty gigabytes of material. Plaintiff has not produced any documents, but teastet it
stands ready to release an equally impressive amount of information upon tre antry
protective oder.

Federal Rule of Civil Procedure 26(a) includ&3l as its own category of discoverable
information. Rule 26 recognizes the unique problems posed by the disco&Siapidrequires
parties cooperat@ith one another to develop a plan for the mutual exchange of Rale
26(f) mandates that the parties meet and confer prior to the commencement ofygiandve
agree on review and production protocbl§his conference is criticab the parties’
development and implementatioha planallowing for the meaningful discovery of E&laing
to the claimsand defenses assertdd. this case, the Rule 26 conference did not yield a
meaningful plan as to how the parties would deal with the discovery &f BSia result, the
parties have now engaged inextensive exercise of fiig and pursuing motions to compel
which have cost valuable time in the discovery process and a significant amount of money.

Defendant's Motion to Compel

Plaintiff has responded to Defendant’s discovery requmstdicating its intent to
produce responsive documents to the request for production. However, to date, Plaintiff has
produced any documentiastead assertinigpat many of its documents are confidential and that it

will produce its documents once a protective order is entered. Plaintiff has matkmy &

! The Sedona Principles state that “parties should confer early in discovarginggthe preservation and
production of electronically stored information when these madterat issue in the litigation and seek to agree on
the scope of each party’s rights and responsibilities.” The Sedona Conferlea&edona Principles, Second
Edition: Best Practices Recommendations & Principles for Addressiotr@iee Document ProductiaiPrinciple
Six) (2007 Annotated Versiongee als&leenProducts LLC v. Packaging Corp. of AM0 C 5711, 2012 WL
4498465 at *19(N.D. Ill. Sept. 28, 2012fendorsing a collaborative approach in ESI discovery, noting the
importance of starting this approach early in the case, and discussing tha Sedfgence).

2 The only mention of ESI in thearties’Rule 26(f) written plars as follows: “The parties have conferred through
counsel and will continue to discuss procedures for production of paper andredadiy-stored information. The
parties have not yet ascertained whether metadata will become relevanit bomtinue to discuss the samgDkt.
No. 12 at 2).




produce non-confidential documenttaiming it would be too difficulto uncouple non-
confidential document from confidential ones. This is not an aderpageno refuse to

produce non-confidential documents. The parties spent two months trying to agree anghe ter
of a protective ordet. By separate order this dajie Court will enter a protective order, and
thus,Plaintiff is ORDERED to produceall documents responsive to Defendant’s requests for
production of documentsithin ten days of the entry of this Order. Such production shall
comply with the requirements of Rule 34 for a party prodyé&isl

Plaintiff’'s Motion to Compel

Defendantesponded t®laintiff's request for production anpoduced approximately
forty gigabytes of ESI using a commercial litigation softwanagramto identify the documents
which may be responsive to the documenuests. Defendant assd¢hatit has produced ESI
as it is kept inlie usual course of business on its server and as collected threisgatbh
process of its litigation discovery program. Defendant clainesefore that its production
effort complieswith Rule 34(b)(2)(E)(ii)which requires a party to produE&lin the form in
which it is ordinary maintainedr in a reasonably usable forrilowever, here Defendant has
produed the ESI in a format that lacks any in@ether meaningful organization to permit
Plaintiff to useand review the document production efficienthe dcuments produced—
consisting almost entirely of ematsaresimply organized by search term grldced in a
corresponding folderThefiles appear in massive chronological list. There is no organization
by custodian or otherwise.

Organizing a production to reflect how the information is kept “in the usual course of

business” sometimes requsrhe producing party to include different identifying information

® Plaintiff offered to produce its documents if Defendant would agree to herd ¢bnfidential until the Court could
either enter aagreedorotective ordeor resolve the disagreement as to the language of the protective order.
Defendant would not agree to this approach leading to the further stlienia¢ discovery process.
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according to the type of document or file produced. City of Colton v. Am. Promotional Events

Inc., 277 F.R.D. 578, 585 (C.D. Cal. 2011). While the specifics will vary depending on the
nature 6éthe document produced, the Federal Reletitle partiesto “rationally organized
productions so that they may readily identify documents, including ESI, that poaise to

their production requestsfd. Emails, specifically, are proded in the usual course of business
when theresponsive emailare arrangetby custodian, in chronological order and with

attachments, if any. Id. (citing MGP Ingredients, Inc. v. Mars, IndNo. 06-23183WL-DJW,

2007 WL 3010343, at *2 (Kan.Oct. 15, 2007). Defendant clearly has not produced
responsive emails in such a format inB&I discovery in this case.

The parties disagree as to whether Defend@htminimal additional effortan organize
its production in a manner consistenth Rue 34. Plaintiff has acknowledgetthat it has
available, at a cost, software to conwbg documents into a format it can usélowever,

Plaintiff hastaken no steps to convert Defendant’'s documeegpite the relatively modest

quoted cost of $8,463.00. The court finds that Defendant violated Rule 34 by not producing its
ESI in aformat which is usable or providing an index and ordering the documents responsive to
the specific requests for productioAccordingly, it is herebY RDERED that Defendant shall
paythe reasonable costs of Plaintiff not to excg®d63.00 to convert Defendant’s ESI

discovery production into aadily usabldormat.

As to InterrogatoryNo. 15, Plaintiff seeks discovery from Defendant as to the specific
contracts between Defendant, its custqraed other third parties after the commercial
relationship between Plaintiff and Defendant ended. The Court finds that such dissowary i
relevant to the subject matter of this litigation or calculated to lead to the production of

admissible evidence based upon the arguments and information produced telaatdf may



renew itsmotion on this issuwith specific evidence as to how such discovery relates to any

claim it has asserted or any dedemraised. Accordingly, Plaintiff's motion to compel as to

Interrogatory No. 1% DENIED.
The Clerk is directed to provide a copy of this Order to counsel for the parties.

Enter: December 27, 2012
/4'/ fol«%’ 9. Ballow

Robert S. Ballou
United States Magistrate Judge



