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INTHE UNITED STATESDISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
LYNCHBURG DIVISION

KAREN FOSTER CaseNo. 6:12¢v-00024
Debtor/Appellant,

V. MEMORANDUM OPINION

JOHN L. WYNNE,
Appellee.] JUDGENORMAN K. MOON

This matter, which arises out of bankruptcy case number 12-60619, is before the Court on
a motion for stay pending appeal filed by Debtor/Appellant Karen Fostes. Fkter”). In her
motion, Ms. Foster seeks an order staying the May 22, 2012 order of United States Bankruptcy
Judge William Anderson in which he granted the motion for relief from automatic stay filed by
Appellee John Wynne (“Mr. Wynne”). On June 5, 2012, | conducted a hearing on Ms. Foster’s
motion. For the reasons | articulated from the bench at the conclusion of thag) headion the

basis of the following grounds, | will deny Ms. Foster’'s motion for stay pendinglappea

| . BACKGROUND
In August 2006, Ms. Foster executed a note in the amount of $40,000.00 in favor of Mr.
Wynne. The note was secured by a deed of trust granting Mr. Wynne a lien on real property
owned by Ms. Foster at 2232 Ridgewood Drive, Lynchburg, Virginia. Amnapecified point in
time, Ms. Foster defaulted on the note, and Mr. Wynne subsequently brought an action to
foreclose on the property. Ms. Foster filed suit in an attempt to enjoin Mr. Wyane fr

foreclosing, but her case was ultimately dismissed. The foreclosure sale was conducted on
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September 25, 2008, and a trustee’s deed conveying the prapbhtyWynne was executed on
October 16, 2008.

When Ms. Foster refused to vacate the property, Mr. Wynne filed an unlawful detainer
action in Lynchburg General District Court. The court granted judgment.ifviMinne’s favor,
but Ms. Foster appealed to the Circuit Court. In order to perfect her appeal, Ms. gesdéed
bonds totaling $20,500.00. At the conclusion of a hearing on January 9, 2012, the Lynchburg
Circuit Courtorally ruled that Mr. Wynne was the fee simple title owner of the propertyivibat
Foster unlawfully withheld possession of the property from Mr. Wynne, and that Miné\yas
entitled to possession of the property. On January 11, 2012, a trial was held on the issue of
damages. The jury returned a verdict in favor of Mr. Wynne in the amount of $29,328.00.

On January 13, 2012, Ms. Foster filed a Chapter 13 petition with the United States
Bankruptcy Courfor the Western District of Virginia Unaware that Ms. Foster planned to file
this petition, the Lynchburg Circuit Court enteradudgment setting out its January 9, 2012
ruling. However, the judgment had no effect in light of the automatic stay that went into effect
upon the filing of Ms. Foster’s bankruptcy petitiocBeell U.S.C. 8§ 362(a).

On February 28, 2012, as amendedrFebruary 29, 2012, Ms. Foster filed a motion to
convert her case to one under Chapter 11. On March 15, 2012, the bankruptgyactad the
Chapter 13 Trustee’s motion to dismiss, thus paving the way for Ms. Foster to hgpseC11
petition, which she did that same day. On March 28, 2012, Mr. Wynne filed a motion for relief
from the automatistayso that the Lynchburg Circuit Court could enter judgment in his favor,
enter a money judgment for rent owed by Ms. Foster for the period that she ssddgpon of
the property, and permit him to collect the $20,500.00 supersedeas bond that Ms. Foster had

posted with the clerk of the Lynchburg Circuit Court.



At the hearing that the bankruptcy cocoinducted on Mr. Wynne’s motion on May 10,
2012, Ms. Foster argued that the foreclosure sale of her property was unldwfds (and
remains) Ms. Foster’s contention that execution of the trustee’s dedx foraperty represented
a fraudulent conveyance because Mr. Wynne never loaned her any hortes.bakruptcy
court orally granted Mr. Wynne’s motion to lift the automatic stay so thdtythehburg Circuit
Court could continue the adjudication of the cases before it. Additionally, the bankruptcy court
denied Ms. Foster's motion for a stay pending appédhat order. On May 22, 201fhe
bankruptcy courissued an opinion anan ordey the latter of which was to become effective
immediately uponits entry. The bankruptcy court added that its ordewuld not be
automatically stayed “pursuant to FedelRalle of Bankruptcy Procedure 7062, or any other
applicable rule.”

On May 23, 2012, the Lynchburg Circuit Court granted a writ of possession to Mr.
Wynne and also entered a judgment in Mr. Wynne’s favor for rent owed by Msr Farsthe
period of time that she had possession of the home after the foreclosure sale. On May 24, 2012,
Ms. Foster filed her notice of appeal with the bankruptcy court. The Lynchburdf'Si@ifice
served the writ of possession on Ms. Foster on May 29, 2012, and repeeseted that a
deputy wouldreturn at 11:30 A.M. on Tuesday, June 5, 2012, in order to take possestien of
home and the contenttserein On June 4, 2012\s. Fosteffiled the instant motion in which she

seeks a stay pending appeal.

! Ms. Foster does not dispute the fact that, in 2006, she signed the note aratitbbtdest that secured it.

3



1. LEGAL STANDARD

The issuance of a stay pending an appeal of a bankruptcy court order is goveroéal by R
8005 of the Federal Rules of Bankruptcy Procedure. If a party requestingpeeistilyg appeal
is not granted such relief by the bankruptcy court, Rule 8005 permits the filing ofcn rfat
stay with the district court. Fed. R. Bankr. P. 8005. A stay pending appeal should only be
granted to “protect the rights of all parties in interedd” “Although the issuancef a stay is
left to the courts discretion, ta Fourth Circuit requires a party seeking a stay to meet the same
criteria movants for a preliminary injunction must meet in seeking their.feli€ont’l Sec.
Corp. v. Shenandoah Nursing HomesRip 188 B.R. 205, 208 (W.D. Va. 1995) (citations
omitted);see alsdn re River Rock Cottages, LL.Glo. 3:08cv-00187, 2008 WL 2001814, at *2
(W.D.N.C. May 7, 2008) (A& motion for stay pending appeal is similar in nature to a preliminary
injunction because the movant requests an event be halted, i.e., that an order not be given
effect’) (citation omitted).

The Supreme Court of the United States has held that a plaintiff seeking anasfimi
injunction must establish “[1fhat he is likely to succeed on the merj4, that he is likely to
suffer irreparable harmm the absence of preliminary reli¢8] that the balance of equities tips in
his favor, and[4] that an injunction is in the public interést.Winter v. Natural Res. Def.
Council, Inc, 555 U.S. 7, 20 (2008) (citations omitted). The party requesimgtay bears the
burden of demonstrating each of these elemeSee In re Shenandoah Realty Partners, ,L.P.

248 B.R. 505, 510 (W.D. Va. 2000).



[11. DisCussiON

The central argument raised by Ms. Foster is her contention that the bankmatcy c
errad by making its order lifting the automatic stay in her Chapter 11 bankruptog affective
immediately upon its entry. In so doing, Ms. Foster claims, the bankruptcy cgeritially
abrogated the lday stay that typically functions as a sort ofaddff in such circumstances.
Under the Federal Rules of Bankruptcy Procedure, “[a]n order grantingi@nnfat relief from
an automatic stay . . . is stayed until the expiration of 14 days after thegtiteyorderunless
the court orders otherwise.” Fed. R. Bankr. P. 4001(a)(3). Ms. Foster dsaette bbankruptcy
court must have ignored this rule when it made its order effective immediatiibagtee.

Rule 4001(a)(3) unambiguously permits the bankruptcy court to waive ttiaylsgtay by
virtue of its concluding clause, “unless the court orders otherwise.” Fed. R. Bankr. P.
4001(a)(3). Moreover, the rule does not include language conditioning the bankruptcy court’s
authority in this regard. Rule 4001(a)(3) does not, for example, presctiseof criteria or
factors that the bankruptcy court must consider in order to waive tayldtay. Similarly, the
rule does not require the bankruptcy court to timat there is §ood causkor any other similar
type of condition for waiving this efault stayperiod Therefore, it would appear that the
decision on whether to waive the-tldy stay is left to the sound discretion of the bankruptcy
court. Ms. Foster nonetheless argues that the bankruptcy court erred in waivingl&yestdy
becauseMr. Wynne did not request such a waiver (either in his motion or at the hearing), and
becausehe bankruptcy court did not explicitly state that it was raising the msusponte The
transcript of the proceeding before the bankruptcy court backs up Ms. Foster’s accoiins, but
of no moment, for Rule 4001(a)(3) does not reqtire filing of a motion in order for the

bankruptcy court to waive the day stay Rather, as mentioned, Rule 4001(a)(3) simply states



that a bankruptcy court may waive thé-day default. | find that the bankruptcy court did
precisely that when it stat¢hat its order would “become effective immediately upon entry, and
shall not be automatically stayed pursuant to Federal Rule of BankruptmdBre 70629r any
other applicable rul¢ (Emphasis added). This catchall language at the end of the foregoing
sentence certainly encompasses Rule 4001(a)(3).

Sepaately, Ms. Foster argues that the-daly stay that ordinarily applies should not be
waived unless there is a showiofy“‘countervailing factors” as to why the stay should not be in
place. Although | am unaware of any relevant case law from the United States Court of Appeals
for the Fourth Circuit with respect to waiver of thedaly stay provided for in Rule 4001(a)(8)
concur that it wouldgenerallybe best practice for a bankruptcy court to articulate why it is
waiving the 14day stay, because it is true that doing sq casome instancesffectively moot
issues that a party may be appealing from the bankruptey o the district court. However, in
the case at hand, there are “equitable readtias’warrant the bankruptcy court’s waiver of the
presumptive stay in Rule 4001(a)(3ee In re HenderspB95 B.R. 893, 904-05 (Bankr. D.S.C.
2008). Specifically,there is the fact that waiver of the-ddy stay permitted the Lynchburg
Circuit Court to enter judgment in Mr. Wynne’s favor, thereby concludingsyeflitigation in
that court during which time Ms. Foster had numerous opportunities to attack they \dlthe
conveyance of the property to Mr. Wynne or to contest Mr. Wynne’s representiaat he
loaned her $40,000.00. Additionally, this matter is still proceeding in the bankruptcy court, and

Ms. Foster has filed an adversary proceeding against Mr. Wynne in that court. Aglyoritie

2 Rule 7062 was amended substantially in 1999. It now simply statesRiiiat62 F.R.Civ.P. applies in adversary
proceedings.” Fed. R. Bankr. P. 7062. Rule 62 of the Federal Rules of ©rédRre sets forth rules for stays of
proceedings to enforce judgments. Fed. R. Civ. P. 62.
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bankruptcy court’s decision to waive the-ddy stay did not itself deprive Ms. Foster of her
belated attempts to collaterally attack the 2008 conveyance of the property.

Finally, | find that Ms. Foster has not demonstrated the first of the afotemed
preliminary injunctions factorsthat is, she has not met her burden of showing that she is likely
to succeed on the merits. By Ms. Foster's own admission, her previous efforts to prevent
foreclosure and to resist losing possession of the property have been thwartéd cowsta
Indeed, in state court, Mr. Wynne has been awarded possession of the property and damages f
rent not paid by Ms. Foster over the course of the last several years that she has rentaeed on
premises (while, | add, incurring none of the costs associated with owmnefshie land, all of
which have been borne by Mr. Wynne). Ms. Foster’'s core argument with respect teehlemss
that the conveyance of the property to Mr. Wynne was @ri@nd is that she never received any
loan proceeds from Mr. Wynne. In other words, she contends that the note, secured by a deed of
trust, was a sham document. And yet, during the course of her previous Chapter 7 bankruptc
action, Ms. Foster submittedsgahedule showing a $40,000.00 debt owed to Mr. Wyridiee

had every opportunity to notify the trustee that the debt claimed by Mr. Wynnenvedisl or

3| reiterate the point | raised at the hearihat it is certainly possible, if not likely, that the bankruptcy cfoumd

the reasons and justifications for its decision to lift the automatic stay to asdficeent to waive the Lday stay.
Counsel for Ms. Foster implied that this reasommauld render Rule 4001(a)(3) superfluous. The logic is as
follows. Rule 4001(a)(3) only applies as a default when automatys stre lifted. Therefore, if the reasons for
lifting the automatic stay could, without more, justify the waiver of #heldy stay, Rule 4001(a)(3) would be no
default at all and, indeed, would serve little purpose, because every timeamatastay was lifted the bankruptcy
court could be expected to waive thedaly stay. Counsel for Ms. Foster is correct that Rule 40@) (a)xuld be
superfluousf | ruled that the rationale for lifting the automatic stdyaysjustifies the waiver of the lday stay.
However, that is not the point | made at the hearing, and it ihaqiosition | adopt in this memorandumropn.
Ratter, | merely observthat it must be the case that in some instances, the reasons for hftagoanatic stay do
also justify, in whole or in part, the waiver of the-ddy stay. But that does not mean that in every instance that an
automatic stay is flied, the bankruptcy court can or should waive thedd¥} stay that the authors of the Federal
Rules of Bankruptcy Procedure saw fit to prescribe. In the instant baskankruptcy court lifted the automatic
stay in large part because it found that the fraudulent conveyancéé&sadready been litigated in state court, and
that Ms. Foster’s attempt to raise it in bankruptcy should not prevent the sidtéram effectuating its judgment
and the accompanying jury verdict. Plainly, this rationaldccalso justify waiver of the tday stay, for doing so
would allow the state court to enter judgment during the pendency .ofFddter's appeal to thisddrt. Indeed,
once could read the bankruptcy court’s opinion in this case as seftthgdasons fodispensing with all stays of
any variety.



suspect, but she did not. She did, howekexeive the benefit of havintpe debt discharged
upon the resolution of her Chapter 7 petition. Ultimately, Ms. Foster’s claim boodeckose to
frivolous for me to find that she is likely to succeed on the merits. Accordinglyy pestaing

appeal is not warranted.

V. CONCLUSION
For the foregoing reass, Ms. Foster'snotion for stay pending appeal shall be denied
An appropriate order accompanies this memorandum opinion.
The Clerk of the Court is hereby directed todsancertified copy of this memorandum

opinion and the accompanying orderall cownsel of record.

Entered this _5t h day of June, 2012.

NO AN K. MOO

UNITED STATES DISTRICT JUDGE
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