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INTHE UNITED STATESDISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
LYNCHBURG DIVISION

NANCY A. SCHMITT-DoSS CaseNo. 6:12¢v-00040
Plaintiff,

V. MEMORANDUM OPINION

AMERICAN REGENT, INC., LUITPOLD
PHARMACEUTICALS, INC., AND DAIICHI JUDGE NORMAN K. MOON
SANKYO Co., LTD. OFJAPAN,

Defendants

This matter is before the Court tre Defendantgoint motion to dismiss for insufficient
service of process. Defendant Daiichi Sankyo Co., atdlapan filed an additional motion to
dismissPlaintiff's claimsfor lack of personal jurisdiction and failure to state a claim upon which
relief can be granted, pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil
Procedure. A hearing on Defendants’ motions took place on November 29, 2012, in Lynchburg.
For the following reasons, | deny Defendants’ joint motion to dismisfufficient service of
process, but grant Daiichi Sankyo Co., Ltd. of Japan’s motion to difamisack of personal

jurisdiction and failure to state a ataiupon which relief can be granted.

l. STATEMENT OF FACTS
This products liability matter arises from Plaintiff Nancy A. Schibdivss’s (“Plaintiff”)
allegation that she was given a pharmaceutical drug injection containing cgadiédgéuminum.
Beginning inFebruary 2009 and continuing through July 2009, Plaintiff states that she received

injections of avitamin B-12 solution by the staff of Dr. Thomas E. Dobyns, of Madison Heights,
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VA.' According to Plaintifis complaint filed on July 18, 2011, in Amher&ounty Circuit

Court, the drug was manufactured and distributed to medical professionals by the Defendants
American Regent, Inc., Luitpold Pharmaceuticals, Inc., and Daiichiy®a@hk., Ltd. of Japan
(“Defendants”) In her complaint, Plaintiff alleges that “Defendants willfully, intentionally and
negligently allowed the Vitamin B2 Injection solution to be distributed and dispensed to the
Plaintiff containing foreign matter.” Specifically, Plaintiff alleges that the injections she
received contained “@nocobalamin, which is a molecule of cyanide and poison,” as well as
aluminum. Plaintiff does not disclose how or when she discovered what ingredients those
injections contained, or how her injections may have differed from woitfagnin B-12 injections

on the markef As a result of these injections, Plaintiff states that she “bec[a]me quite
debilitated and ill, suffered extreme pain and mental anguish, and severe nerve damages [sic] and
continues suffering on a daily basis . . . .” Plaintiff has requested aipiryatrd she seeks $10
million in damages.

Defendants received the summons amahglaintfor this action from the Secretary of the
Commonwealth on July 23, 2012. None of the Defendants are incorporated or reside ia,Virgini
and Defendants filed a notice of removal pursuant to 28 U.S.C. 88 1441 and 1446 on August 7,
20123 The case was transfed from Amherst County Circuit Court to the Western District on

August 8, 2012.

1 Dr. Heights is not a party to this case.

2 In fact, there is evidence that when vitamirlB is prescribed in the medical field, that particular vitami
supplement is referred to as “cyanocobalami&ée Eli Lilly and Co. v. Tevan Parental Medicines, Inc., epall2
WL 2358102, at * 11 (S.D. Ind. June 20, 2012) (“The Court accepts [plaintifffsdréx . . . representation that a
person of ordinargkill in the art would understand ‘vitamin B12’ to mean cyanocoba&jni

% Plaintiff lists her address as Madison Heights, VA. Defendants American Regent, Inc. atmbldlui
Pharmaceuticaldnc. are New York corporations with their principal place of busineg&hiriey, NY, while Daiichi
Sankyo Co., Ltd. of Japan is a Japanese company with its principal placénetbus Tokyo.



Defendants now move to dismiss this action, based on the fact that more than a year
passed between the date Plaintiff filed lgemplaint in state court, and the date on which
Defendants were serveavith the summons and complaifty the Secretary of the
Commonwealth of Virginia. Daiichi Sankyo Co., Ltf Japan“Daiichi Japan”)independently
moves to dismisthis actionon the grounds that this Court lacks personal jurisdiction ovamdt,

that Plaintiff has failed to state a claupon which relief can be granted.

. LEGAL STANDARDS

A. Personal Jurisdiction

Rule 12(b)(2) of the Federal Rules of Civil Procedure provides for the dismisaal
action when the court lacks personal jurisdiction over a defendant. Given that no evidentiary
hearing regarding jurisdiction has taken platghis stage;the burden on plaintiffs simply to
make a prima facie showing of a sufficient jurisdictional basis in order to survive the
jurisdictional challenge.”Combs vBakker 886 F.2d673, 676(4th Cir. 1989). When the court
addresses the question of personal jurisdiction on the basis of motion papers, legandamor
allegations in the complaint, and jurisdictional discovery,f#ots are viewed in the light most
favorable to the plaintiffid.; Mitrano v. Hawes377 F.3d 402, 406 (4th Cir. 2004).

In order for this Court to properly exercise personal jurisdiction over theesment
Defendants, a twstep inquiry that considers the strictures of the Constitution and the relevant
state statute is requirecseeConsulting Eng'rs Corp. v. Geomettitd., 561 F.3d 273, 277 (4th
Cir. 2009). The relevant portion of Virginia's lorgym statute provideSA court may exercise
personal jurisdiction over a person, who acts directly or by an agent, as toeaotaction

arising from the person's . . . causing tortuous injury by an action or omission in [the]



Commonwealtf Va. Code Ann. 8§ 8.0828.1A)(3). For this case, “[b]ecausérginia’s long

arm statut extends personal jurisdiction to the extent permitted by the Due Process, @lause
statutory nquiry necessarily merges with the constitutional inquiry, and the two inquiries
essentially become one.Young v. New Haven Advoca®l5 F.3d 256, 261 (4th Cir. 2002)
(citation and internal quotation marks omitted). The appropriate question, themetliser the
Defendants have sufficientrfinimum contacts with [ils forum] such that the maintenas of

the suit does not offend traditional notions of faay and substantial justi¢eInt'| Shoe Co. v.
Washington326 U.S. 310, 316 (1948jitation andnternal quotation marks omitted).

When a norresident defendant’s contacts with the forum state form the basis farithe s
they may establish “specific jurisdiction” in the forum sta@arefirst of Md., Inc. v. Carefirst
Pregnancy Ctrs., Inc.334 F.3d 390, 397 (4th Cir. 2008).In determining whether specific
jurisdiction exists, the court considers (1) the extent to which the defendant pasegbulty
availed itself of the privilege of conducting activities in the state; (2) whether the plaintiff’
claims arise out of those activities directed at the state; and (3) whether the exercise of personal

jurisdiction would be constitutionally reasonabld. (citations omitted).

B. Failureto Statea Claim
In order to survive a motioto dismisspursuant to Rule 12(b)(6a complaint must
contain facts sufficient “to raise a right to relief above the speculative level” and “state a claim to
relief that is plausible on its face Bell Atl. Corp. v. Twombl550 U.S. 544, 555, 570 (2007).
A claim is plausible if the complaint contains “factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct alleged,” and if there is

* To establish “general jurisdictiondver anonresidentcorpoition, the plaintiff must show that the corporation's
activities in the statare “continuous and systematiayhich is a more demanding standard than is necessary for
establishing'specific jurisdiction.” ALS Scan, Inc. v. Digital Serv. Consultants, 1283 F.3d 707, 712 (4th Cir.
2002)
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“more than a sheer possibility that a defendant has acted unlawfulisticroft v. Igbal 556

U.S. 662, 678 (2009)Whenconsidering a Rule 12(b)(6) motion, a court must accept all factual
allegations in the complaint as truend must draw all reasonable inferences in favor of the
plaintiff. Erickson v. Parduysb51 U.S. 89, 942007) In particular, a pro se complaint must be
liberally construed and “held to less stringent standards than formal pleadaftgsd doy

lawyers.” Id. (citation omitted).

[11.  DISCUSSION
A. Serviceof Process
Under Rule 3:5(e) of the Rules of the Supreme Court of Virginia, “No order, judgment
or decreeshallbe entered against a defendant who was served with process more than one year
after the institution of the action against that defendafgssthe courtfinds as a fact that the
plaintiff exercised due diligence to have timely service on that defend&nmilarly, Virginia
Code § 8.02275.1 provides“Service of process on a defendant more than twelve months after
the suit or action was commenced slwaltimely upon a finding by the court that the plaintiff
exercised due diligence to have timely service made on the defendant.” Asdldoridailure
to serve process within one year is dismissal with prejudsez Gilbreath v. Brewste250 Va.
436, 463 S.E. 2d 836 (1995).

Service of process or notice on the Secretary is deemed effective on the date the
certificate of compliance is filed with the court in which the action is pendifay Code Ann. §
8.01329(C). The Certificate of Compliance in this case contains a staomprgy it was filed in
Amherst County Circuit Court on July 24, 2012. Plaintiff’s initamplaint, however, was filed

more than a year earlien that ourt, on July 18, 2011. Thus, whether or not Plaintiff's



complaint is dismissedor untimely servicewill depend on whethePlaintiff exercised due
diligencein her attempto timely serveDefendants. The Supreme Court of Virginia defines
diligence as a “devoted and painstaking application to accomplish an undertdkimgléree v.
Crutchfield Corp, 68 F. Supp. 2d 718, 723 (W.D. Va. 1999) (quofdennis v. Jonex240 Va.
12, 393 S.E.2d 390, 393 (1990))Casesvhereuntimely servicecould potentially beexcused
under this narrow standard includbere there was some obstructtorservice, such as the lack
of an address or an evasive defend&@de d. (citing T & S Rentals v. United Statel64 F.R.D.
422, 425 (N.D. W.Va. 1996)).

Defendantsargue that there wamsd obstruction in this case, and for that reason this Court
should find that Plaintiff @l not exercise the requisite due diligenceetcuse her untimely
service. Defendantsontend that Plaintiff could have requested service at any time through the
Secretary of the Commonwealthsingeitherthe addresshelisted for the Defendantin her
complaint, or the addresses listed on the websites for the Defendant companies. In her
opposition, Plaintiff states that sttelephon[ed] Defendants’ place of business on more than one
occasion requesting the name and address of the Registered Agemasamtformed by the
agent that she had no idea what the Plaintiff was asking for.” Plaintiff ateg stat when she
called the offices of American Regent, Inc., she was “advised that American Regent Inot was
required to have a Registered Agent to do business in the Commonwealth of Virdgrhaantiff

summarizedhese effortsxgain for the Court during the November 29, 2012 motion hefring.

® This “due diligence” standard in Virginia is narrower than the “goodeastsndard under the Federal Rules of
Civil Procedure, where a court may take into account outside eventsilngdarone’s life. Londeree 68 F. Supp.
2d at 723.

® Defendants disputPlaintiff's assertion that she telephonibé Defendants’ place of business on more than one
occasion Defendants note that Plaintiff does not offer any dates on whede ttalls allegedly took place, or
identify the name of any person with whom she spoke. Defendants have sdbdetiarations from two
receptionists at American Regent/Luitpold, neither of whom have aolleetion of Plaintiffcalling.

6



Plaintiff also states that slielivered, by express mahler affidavit and accompanying
paperwork tothe Secretary of the Commonweaftr service of processn July 12, 2012
However, her documents wereeturnedto heron the basis that, according to Plaintiffnore
copies were needed fire servicaeas intended and requestedPlaintiff thenmailedher papers,
with additional copiesback to the Secretary of the Commonwealth on July 16, 20IBe
Secretary of the Commonwealth received that mailing on July 18th, and forwdsdeffid
papers to the Defendants on July 19, 20D2fendantstate tlat they received the&ummons and
complaintfor this caseon July 23rd, and th€ertificate of Compliancevas filed onJuly 24,
2012, nearly a week paste service deadlin®

Defendants have not contested Plaintiff’'s statenoeriter supporting evidendbat she
delivered her papers to the Secretary of the Commonwealth on July 12, 2012, sixXal@ythbe
service of process deadline. Nor do Defendants challenge Plaintiff Seaepagon to the Court
that she consultedith an Amherst County Circuit Caticlerkfor helpin compiling the requisite
documents for that initial submission to the Secretary’s effi@emailing that was returnetd
her, according to Plaintiff, for lack of copiednstead,Defendants argue that Plaintiff's decision
to wait untilthe final week taccompleteservice of process,idy itself,an indication of her lack
of due diligence. In support, Defendants cigowman v. Concepcio283 Va. 552, 722 S.E.2d
260 (2012), in whichthe Virginia Supreme Court found that a plaintiff éailto exercise due
diligence in seeking to obtain service of process on a defendant where ptaguditfyy could

have obtained service at almost any time duringéaefollowing the filing of her complaint.

" Plaintiff sent her documents by express mail on July2012, and confirmed receipt by the Secretary’s office the
following day.

8 As stated, “[s]ervice of process or notice on the Secretary shall be effective omt¢hé¢hel certificate of
compliance is filed with the court in which the action is pendinyad. Code Ann. § 8.0829(C). Plaintiff's
complaint was filed on July 18, 2011, in Amherst County Circuit Court
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However,Bowman which considereda medical malpractice actipean be distinguished
from the matter at handIn the malpractice contexivhile a plaintiff must obtain anexpert
opinionfor the purposes of serving a defendant, pursuaviirgpnia Code § 8.01-20.he or she
“is nonetheless required to obtain service of process on the defendant within twelts ofont
filing the action as required by Co@e8.01275.1, even if the plaintiff has not yet obtained the
expert opinion.” Bowman 283 Va. at 562. The aforementioned plaintiffBowmanrelied
solely on her unsuccessful efforts to obtain the expert opinion requiregl $9120.1 asthe
basis for asserting that she exercised due diligenherimttempto timely servethe defendant
She did not disputéhe factthat she could have otivase readily obtained service of process on
the defendant, pursuant §8.01275.1, but made absolutely no effort to do ®eeid. The
Virginia Supreme Court found thataintiff's effort to obtain the 8.0120.1 expert opinion did
not constitute part of the due diligeneaxuired to excuse late service un8e8.01-275.1and
held that “[plaintiff] had not shown that she exercised due diligence in seeking to @tace s
of process upon [defendant] within twelve months of the filing of her comglaid. at 564.
ConverselypPlaintiff in this caseéhaspresented for th€ourt her efforts to obtain timely service
of process, which includemost significantly, sendingher affidavit and paperwork to the
Secretary of the Commonweallly express maibn July 11, 2012after consulting with and
obtaining a signature from a clerk in the Amherst County Circuit Court.

Defendants also citeéhWesterrDistrict’s ruling inLondereev. Crutchfield Corp., et al.
68 F. Supp. 2d 718 (W.D. Va. 1999%hich can be distinguishedas well In that case, the
plaintiff's failure to timely serven-statedefendants was not excused after fillee her Serving

Noticewith the clerkonly two days before the Rule 3:3 deadl{new undeiRule 3:5)was set to



expire Londeee 68 F. Supp. 2d at 722 The Courtheld thatthe plaintiff did not exercise due
diligencegiven thatthere wereno obstructions to service, and as a plaintiff proceeiirigrma
pauperis she was afforded all of the routine methods of service of process by thglrdurt
failed to take advantage of those services until two days before the deadtine)t 723°
Plaintiff in this casewho is not proceedingh forma pauperisfiled her paperwork with the
Secretary’s officdor the purpose of servingut-of-state Defendantsix days before thérule 35
deadline, only to have it returned to her for need of additicoaks.

Setting aside Plaintiff'@llegedphone calls to Defendants’ place of business, | find that
waiting until early in the final week of the Rule 3 deadline beforeattemptingto serve
Defendantghrough a statutory ageist not, by itself, evidence of éack of due diligence on the
part of Plaintiff. Likewise, inder Virgnia law, even if Defendants would haveeverreceived
Plaintiff's papers thatalonewould not have vitiated service of proceee Banks v. LeoA75
F. Supp. 815, 819 (W.D. Va. 1997Rather, if a Plaintiff meets the statutagquirements o§
8.01-329 “service is complete and conclusiveBasile v. Am. Filter Serv., In231 Va. 3437,
340 S.E. 2d 800, 802 (Va. 1986). Thus, tnecial inquiry instead for the facts at hands
whether Plaintiffcompliedwith the requirements o§ 8.01-329—particularlywith regard to her
initial, June 11, 201fhailing to the Secretaryrto determine whetheghe subsequetate service

on Defendantsan beexcusedandPlaintiff's caseneed nobe dismissedavith prejudice’*

°® Because the defendants irondereewere instate, plaintiff in that case did not need to fulfill the Code
requirements for service of pregs under Virginia's long arm statut8eeVa. Code Ann. § 8.0829C).

% Moreover, the individual defendants in that case worked with ffa@ther former workplace, and plaintiff could
have readily requested service of process at that locéiee.onderee 68 F. Supp. 2d at 723.

™ The Court hasn’t seen or heard specific evidence regarding exactly how mées afogach documeilaintiff
initially provided for the Secretary of the Commonwealth, or exaethat the Secretary’s office requested fo
resubmission.



Subsection C of Code 8.01329 sets out a plaintiff’'s requirements for service of process
or notice on theSecretaryof the Commonwealth, who is then responsible for forwarding
plaintiff’'s documents, return receipt requested, eodbfendantseantto be served.Subsection
C does not specifically state exactly how many copies of each document Plaintiff is required to
mail to the Secretary of the Commonwealth; instead, the statute only states as follows: “Service
of such process or notice on the Secretary shall be made by the plaintiff's . . . aopyg of
the process or notice, together with a copy of the affidavit called fobsestion B hereof and
the fee . . . in the office of the Secretary in the City of Richmond, Virginia.” Va. Cade8A
8.01329(C). SubsectiorB of the statutereferenced above, sets forth tieguiredcontents for
an affidavit, but again says nothing in regards to the number of copies a plairkiffgsae
service on three named defendants (as in this case) must Stibmit.

As Defendantscounsl mentionedduring the November 29, 2012 hearing, the website
for the Secretary of the Commonwealth’'s service of process department tdsdorsie
instructions for a plaintiff seeking service aut-ofstatedefendarg The website lists “2
Affidavits (one original and one copy),” as well as “1 copy of papers being sersterthe
relevant paperwork requirements for a plaintiff seeking service of process through the
Secretaris office.™® Regarding these instructions, Plaintiff stated the following, during the
November 29, 2012 hearing:

[Service] certainly didn’'t appear to be a problem to the circuit couiih the view of the

fact that the clerk of the circuit court did certify the affidavit on July the 11th to be sent to
the Secretary of the Commaealth and gave me all of the copies andsaw fit to give

12ya Code§ 8.01-329(B) states as follows: “When service is to be made on the Secretaparti or his agent or
attorney seeking service shall file an affidavit with the court, statitgre{i) that the person to be served is a
nonresidat or (ii) that, after exercising due diligence, the party seeking servideekasunable to locate the person
to be served.”

13 VA SECRETARY OF THECOMMONWEALTH: SERVICE OFPROCESS
http://www.commonwealth.virginia.gov/judicialsystem/service/serafim(last visited Dec. 6, 2012).
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me the documents to take directly to the post office because he probabbtniv get
them there that day . ... So | took them to the post office myself.

Transcript of Record at 24, lines 4-14 (docket no. 18).

This Court has not seen any specific eviderthat Plaintiff failed to follow the
Secretary’s onlinénstructions, or more significantlyhe statutoryrequirementdisted in8§ 8.01-
329B) and (C) when shdirst consulted with the Amherst County Circuit Coaltrk andthen
deliveredher paperworko the Secretary’s officdyy express mailpn July 12, 2012.

The Fourth Circuit has also held that a plaintiff who complied with the statutory
provisions of§ 8.01329(C) but whose senacof process was returned as “undeliverable” had
still timely completedher savice requirements in regards tive putative defendant.See
Equipment Finance Group, Inc. v. Traverse Computer Brolk#f8 F.2d 345, 347 (4th Cir.
1992)(citing Steedv. Commawealth 11 Va. App. 175397 S.E. 2d281, 284 (1990)) Again,
Defendand havenot presented any evidence that Plaintiff failed to comply with her portion of
the statutory requirements &f8.01329(C) when she delivered her papers to the Secretary of the
Commonwealth six days before the service of process deadege.g.,Basile 231Va. at37,

340 S.E. 2dat 800 (Service on corporate defendant was complete and conclusive, where
statutory requirements for servioa the secretaryvere met, even though corporate defendant
had ro actual notice of litigation.jemphasis added)Specifically Plaintiff's consultationon

July 11, 2012with the Amherst County Circuit Court clerk, who signed her affidavit] her
express mailing later that afternoas,an indication ofher due diligence. At bottom, he two

cases that Defendants rely on in their memorandursupport of their motion to dismiss
Bowmanand Londeree—are distinguishable on their factd find that Plaintiff exercised due
diligence in attemprtg to timely execute service of process, and therefore Defendaimts’

motion to dismiss must be denied
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B. Personal Jurisdiction

Daiichi Japan independently moves to dismiss Plaintiff's claims pursuant to Rule
12(b)@) for lack of personal jurisdiction. At thmoint, it is Plaintiff's burden tomake a prima
facie showing of a sufficient jurisdictional basis in order to survive theestgdl SeeCombs
886 F.2dat 676 Plaintiff alleges without foundation or support, thBaiichi Japans “doing
business in the Commonwealth of Virginia.However, Daiichi Japan states that it has no
contacts with the Commonwealth of Virginia, does not sell any products in \dirdias never
shipped any products into Virginia, does not advertise in Virginia, and has no offyssgs,
employees, representatives, distributors or sales persons in Virginia. NoDdoehi Japan
manufacture, sell, or import into the United States thamin B-12 injection product that
Plaintiff references in hecomplaint. Plaintiff has not presented any evidence to challenge these
assertions.

Daiichi Japan’s individuakontacts with Virginia are not sufficient tehow that it
“transact[s] business” in Virginjaunder 8 8.04328.1(A)(1) However Daiichi Japan is the
parent corporation of edefendant Luitpold Pharmaceutical Ins (“Luitpold”) parent
corporation, Daiichi U.S., which has not heeamed as a party in this cd8eFor a court to
exercise persongurisdiction over a parent corpoiat, a gdaintiff must show (1) that the
subsidiary's activities in Virginia are sufficient to confer jurisdictionspant to section 8.61
328.1° and (2)that the relationship between the parent and its subsidiary is such that the

subsidiary's actions can be imputed to the par€@rega Homes, Inc. v. Citicorp Acceptance

4 Luitpold is the parent corporation for the other named defendant, AmerigemiRénc.
15 For the purposes of thisroducts liabilitycase, Va. Code Ann. § 8.@R8.1(A)(3) states that a “court may

exercise personal jurisdiction over a person, who acts directly or by ain agéma cause of action arising from the
person’s . . . causing tortuous injury by an action or omission in [theh@mwealth.”
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Co.,656 F.Supp. 393, 399 (W.Dva. 1987)(citation omitted). A plaintiff can fulfill the second
requirement byshowing either that the parent uses the subsidiary as its alter Gayumers
Typewriters Calculators, Inc. v. Toshiba CorpZ6 F.Supp. 312 (D. Md. 1983)r that the
subsidiary is the implied agent of the pargdalbe, Inc. v. Chromodern Chair Co., In211 Va.

736, 180 S.E.2d 664, 667 (1971%ee also Saudi v. Northrop Grumman Cp#427 F.3d 271

276 (4th Cir. 2005) (“[ff is generally the case that the contacts of a corporate subsidiary cannot
impute jurisdiction to its parent entity.

Defendants acknowledge that Luitpold does business in the Commonwealth. However,
Daiichi Japan argues that sales by the subsidiary of Daiichi U.S. (inages lcuitpold) are not
sufficient to subjecDaiichi Japarto specific personal jigdiction in Virginia. Daiichi Japan
states that it maintains no control over whereviteemin B-12 injection is distributed or sold by
Luitpold, and that it had no knowledge that Luitpold was selling products manufactured by
Luitpold in Virginia. Seegenerally Mylan Laboratories, Inc. v. Akzo, N,\2 F.3d 56, 61 (4th
Cir. 1993) (noting various factors, such as significant degree of cotfiadl,may rebut the
general rule that contacts of a corporate subsidiary cannot impute juoisdiatits parent).
Plaintiff has not challenged any of Daiichi Japamssertionsin either herfilings or during the
November 29th hearingPlaintiff hasfailed to demonstrate the requisite alter ego or implied
agencyrelationshipbetween the two entitiegnd Plaintiff's claims asserted againBaiichi

Japan must be dismissed

C. Failureto Statea Claim
Plaintiffs Complaint against Daiichi Japan is alsbjsat to dismissal under Fed. R. Civ.
P. 12(b)(6) for failure to state a claim upon which relief may be granted. Umaenblyand

Igbal, a complaint will survive a motion to dismiss only if it contains, in addition to legal
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conclusions,factual allegatias sufficient to “permit the court to infer more than the mere
possibility of misconduct” based upon “its judicial experience and common selytal, 550
U.S. at 679. Accordingly, “[tlhreadbare recitalisthe elements of a cause of action, supported
by mere conclusory statements,” ai@ sufficient to survive a motion to dismidsl. at 678.

In hercomplaint, Plaintiff states that “Defendants had a duty to exercise duenciée i
manufacture and distribution of the said VitaminlB Injection solution and
[n]otwithstanding said duty, Defendants willfully, intentionally and rgggitly allowed the
Vitamin B-12 Injection solution to be distributed and dispensed to the Plaintiff containing
foreign matter, i.e. cyanocobalamin (cyanide) and alumitorins).” Plaintiff goes on to state
that as “a direct and proximate cause and result of Defendauittul and intentional
negligence, Plaintiff . . . bec[a]me quite ill, suffered extreme pain and mental anguish, aad sever
newve damages [sic] . ." .

Again, Plaintiff's complaint does not mention how Daiichi Japan relates to either the
product she was given or the other named defendants in this AasscussedDaiichi Japan
asserts that[tjhe Cyanocobalamin Injection that Plaintiff alleges caused her injury in the
Commonwealth of Virginia would have been shipped there by Luitpold, and not Daiichi Japan.”
Daiichi Japanhad no specific knowledge that Luitpold was selling products matuéakc by
Luitpold to any doctors, pharmacies,any other businesses or individuals in Virginil.is the
role of thisCourt to determinavhether a “plausible claim for relief” has been mattgbal, 556
U.S. at 662. At this time, Plaintiff has not abed how Daiichi Japan was negligent in this
matter, or refuted Daiichi Japan’s assertions that it maintains no controlhevproducts that
Luitpold sells. Thus,Plaintiff's claims against Daiichi Japan must be dismissedthis ground

as well.
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V. CONCLUSION

For the foregoing reasons, Defendants’ joint motion to dismiss for insuffisgevice of
process shall be denied. However, Daiichi Japan’s motion to dismiss Pkatéiffhsagainst it
shall be granted. An appropriate order accompanies this memorandum opinion.

The Clerk of the Court is hereby directed to send a certified copy of this @uethoion

opinion and the accompanying order to Plaintiff and all counsel of record.

Entered this 13t h day of December, 2012.

S enserae /f’r Jtevr’
NORMAN K. MOON
UNITED STATES DISTRICT JUDGE

15



	In the United States District Court
	For the Western District of Virginia
	Lynchburg Division

