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INTHE UNITED STATESDISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
LYNCHBURG DIVISION

EVELYN L. MIDDLETON, CaseNo. 6:12¢v-00041
Plaintiff,

V. MEMORANDUM OPINION

UNITED STATES OFAMERICA,
Defendant.] JUDGENORMAN K. MOON

This matteris before the Court on a motion to dismiss pursuant tosRL2¢bj1) and
12(b)X6) of the Federal Rules of Civil Procedure filed by the United States of America
(“Defendant”). In its motion, Defendant contends that Evelyn Middist@Rlaintiff”’) claims
are barred by sovereign and judicial immunity, #mat Plaintiff has failed to state a claim upon
which relief can be grantedAfter reviewing Plaintiff'spro secomplaint and considering the
parties’filings, | find thatthis Court lacks subject matter jurisdiction to hear this case, and that
Plaintiff has failed to state a claim. Accordingly, a hearing on Defendanbtsomis

unnecessary. For the following reasond will grant Defendant’smotionto dismiss

. BACKGROUND
Plaintiff's August 17, 2012 Complaint is her second filed in this Court in the last six
months and her tenth lawsuittal regardinga dispute over her retirement account veiformer

private employer and Federal agency decisions in the aftermathtlodt dispute. While

! “In accordance with Federal Rule of Civil Procedure 78(b), thertQmay determine a motion without an oral
hearing.” W.D. Va. Civ. R. 11(b).
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Plaintiff's previous suitn this Courtalleged a violation of 28 U.S.®@.2042,Plaintiff bringsher
present actiopursuant to the Federal Tort Claims Act (FTC23 U.S.C. § 1346(b).

Plaintiffs Complaint omits many of the background faste previously pled in this
Court, including detailsegarding her former employmeand thewithdrawal of monies from
her 403(b) retirement savings accauBhe does, howevageferencehepastcomplaints she has
made against her “former employer, 403(b) plan advisor, and various other servicerprtuvide
the Plan with the United States Department of Labor (DOLUh her present actionPlaintiff
alleges that the United States was negligéhile communicating her rights under the Employee
Retirement Income Security Act (ERISAnd withholdingecords Plaintiff requested under the
Freedom of Information Act (FOIA)Plaintiff also alleges that the United States was negligent
in “violating her privacy” based on alleged communications between her former bedef#sra
and a supervisor dhe Employee Benefits Security AdministratidéBSA). Lastly, Plaintiff
alleges that the United States was negligent in its ruliddigaleton v. United States and Dep't
of Treasury No. 4:10cv88E.D. Va Aug. 19, 2010).

Plaintiff's Complaint is difficult to follow and lacks specificity as to which pleadirage
meant to refer ttier present cause of action, versuscl areaccounts oprior complaintsthat
have been resolved or were never filed. Plaintiff begins the chronology pfesentComplaint
in August 2002, with communications regarding the handling of her 403(b) account with Mr.
JohnMiller, a supervisormat EBSA. Plaintiff's Canplaint states that she receivadettersoon
afterwards,in September 20Q0Zontaining information abouter rights and protections under
ERISA. Though Plaintiff does not state so explicitly, this September [2@@2 is the presumed
basis for her clan that the United States was negligent “while communicating her rights under

ERISA.” Plaintiff eventually fled complaints of fraud and breach of fiduciary dutiessiga



DOL with the Department of Justig®OJ) and the Office of Inspeor GeneralOIG), from
which her secondegligence claimappeargdo stem given herallegation that the United States
“purposefully withh[eld] public records that plaintiff requested under the Freedom of
Information Act (POIA) . . . .

Plaintiff also brings a negligence clainf‘for violating her privacy”) based onthe
aforementioned 2002ommunicationsallegedly betweenher former benef#t advisorand Mr.
Miller. Plaintiff's final negligence claimarises from the government’s allegedsconduct
during Middletonv. United StatesNo. 4:10cv88, which at the time was her fourdisefiled in
the Eastern District of Virginia. That case was dismissed sua sporigd iftg to establish any
plausible claim of entittemeénand the Fourth Circuit affirmedSeeMiddleton v. United States
and Dep't of Treasury408 F. App’x 688, 2011 WL 219842 (4th Cir. 2011). Plaintiff does not
identify any specific instance of misconduct her presentComplaint or generally how the
Defendant’s conduct in that case connéatser theory of negligence.

On October 22, 2012, the United States filed a motion to dismiss, pursuant to Fed. R. Civ.
P. 12(b)(1) and 12(b)(6), and requested that this Court impose the safii@agreview order
Plaintiff facesin the Eastern District of VirginiaPlaintiff filed a motion to continue on October
31, 2012 reiterating the allegations comad in her Complainbut containing nospecific
grounds for a continuancePlaintiff's motionis construed here as a response hrigfpposition

to Defendant’s motion to dismiss. Defendant filed a reply on November 6, 2012.

2 Plaintiff acknowledges that she received notice flOif® that certain documents she requested were withheld
pursuant to 5 U.S.@& 552(b)(5), which exempts agencies from disclosm¢he public anyinter-agency or intra
agency memorandums or letters which would not be available by lawadyagther than aagency in litigation
with the agency

® Plaintiff's additional argument that the “United States of America wat performing discretionary functions”
during its course of dealing with the Plaintiff is not responsive to any ofr¢huen@nts submitted by the Defendant
in support of its motion tdismiss.



. LEGAL STANDARD

In order to survive a motioto dismisspursuant to Rule 12(b)(65 complaint must
contain facts sufficient “to raise a right to relief above the speculative level” and “state a claim to
relief that is plausible on its face Bell Atl. Corp. v. Twombly550 U.S. 544, 555, 570 (2007).
A claim is plausible if the complaint contains “factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged,” and if there is
“more than a sheer possibility that a defendant has acted unlawfulisticroft v. Igbal 556
U.S.662, 678 (2009).Whenconsidering a Rule 12(b)(6) motion, a court must accept all factual
allegations in the complaint as truend must draw all reasonable inferences in favor of the
plaintiff. Erickson v. Parduysb51 U.S. 89, 942007). In particular a pro se complaint must be
liberally construed and “held to less stringent standards than formal pleadaftgsd doy

lawyers.” Id. (citation omitted).

[11.  DiscussiON

Plaintiff's claims arebarred by sovereign and judicial immunity. THectrine of
sovereign immunity provides that the United States may only bewheck its immurty has
been explicitly waived.Kerns v. United State$85 F.3d 187, 1934 (4th Cir. 2009) (“Absent a
statutory waiver, sovereign immunity shields the Unitdtes from a civil tort suit.”). The
FTCA contains a limited waiver of sovereign immunisych that the United States shall be
liable for the negligent or wrongful acts of its employees acting within the scope af thei
employment “under circumstanceseve the United States, if a private person, would be liable

to the claimant in accordance with the law of the place where the act or omission occ&ed.”



U.S.C. §8 1346(b)(1)Kerns 585 F.3d at 194 (“An action under the FTCA may only be
maintained if he Government would be liable as an individual under the law of the state where
the negligent act occurred.”)Thus, in this present action, Plaintiff would need to allege that a
private person would be liable under Virginia law basedhencircumstancegresented irher
Complaint.

Plaintiff does not specify the duties that were allegedly breached during the course of her
dealings withFederalemployeesand agenciesIn any case, there is no Virginia law that could
hold the private analogue &BSA employeediable for the investigation of ERISA complaints
or the enforcement of that statyter find liability based orthe Department of Labor'decisions
regardingthe release ofertainrecords The same is true in regards to FOIA complaints and
enforcemeh Given that the United Statdwms not waived immunity in this cas®|aintiff’s
negligence claimarising from theallegedbreach ofundisclosediuties imposedhy ERISA and
FOIA must bedismissedor lack of subject matter jurisdictich

Plaintiff's allegationssurroundinghe Eastern Distriadf Virginia’'s order inMiddleton v.
United States and Dep’t of Treasumyjo. 4:10cv88 (E.D. Va. Augl9, 2010)are barred by
judicial immunity. Thoughthat order was affirmed by the Fourth Circustee Middleton v.
United Statesand Dep’t of Treasury408 F. App’x 688, 2011 WL 219842 (4ticir. 2011),
Plaintiff vaguelystateghat the court did not “follow the law as to noepresented litigantsand

was negligent by not recusing itself from proceedingse cburt’slegalrulings in that case were

* Furthermore, the limited waiver of sovereignmunity that Congress perrsitinder the FTCA “is conditioned

upon the prompt presentation of tort claims against the governm@&auld v. U.S. Dep't of Health & Human
Servs, 905 F.2d 738, 7414th Cir. 1990). The FTCA'’s statute of limitations provides that a taitncagainst the

United Sates “shall be forever barred . . . unless action is begun vikthitosths after the date of mailing . . . of
notice of final denial of the claim by the agg to which it was presented.” 28 U.S8401(b). Failure to file a
complaint within the limitations period warrants dismissal of the ssée Gould905 F.2d at 742. Aside from her
allegation arising from the Eastern District of Virginia’s 2010 ardiaintiff's Complaint appears to be based
largely on requestamadeto federal agencies between 2002 and 2003. Though the point is not addressed by
Defendant this Courtcould dismissPlaintiff's claims pertainng to her prior administrativecomplaintson ths

ground as well.



judicial acts, and the rule that judges are immune from suit for civil damages for actions taken
within their subgct matter jurisdiction is welestablished. See, e.g., Stump v. SparkmdB5

U.S. 349, 357 (1978)lrrespective of the form of her pleadings or the insufficiency of her flactua
allegations, Plaintiff's claim against the Defendant arising from the Eastern District's August 19,
2010 ordemust be dismissednder the rule of judicial immunity.

Plaintiffs Complaint is also subject to dismissalden Fed. R. Civ. P. 12(b)(6) for
failure to state a claim upon which relief may be grantPdrsuant tofwomblyandlIgbal, a
complaint will survive a motion to dismiss only if it contgims addition to legal conclusions,
factual allegations sufficient to “permit the court to infer more than the mere possibility of
misconduct” based upon “its judicial experience and common semhgedl, 550 U .S. at 679.
Accordingly, “[tlhreadbare recitalof the elements of a cause of action, supported by mere
conclusory statements,” anet sufficient to survive a motion to dismidsl. at 678.

In this case, Plaintiff fails to even state the elements of her cause of action. While
Plaintiff alleges four theories of negligence under the FTCA, she failsttosie which duties
she was owed by the United States through her nearly detthdeyuiries, and whgubsequent
conduct by the Defendant amounted to breaches of those duties. For example, Plaastiff sta
that the*United State®f Americawas negligent while communicating [Plaintiff’s] rights under
[the] Employee Retirement Income Security Act (ERISA)et doesn't disclose any further
details on that claim. Similarly, Plaintiff simply states that Defendant negligently withheld
public records, and concludes that the United States violated her privacy through
communications that allegedly took place in 2002. Plaintiff adds in her motion to continue that
“[t]here is a preponderance of evidence regarding the defendant’s willfelgdrsr for DOL’s

FIOA [sic] policies and procedures by withholding records that were in DOL’s custody when



initially requested.” However, there is no indication as to how these conclusatgments
connect to Plaintiff's theorgf negligence.

Lastly, Plaintiff's basis for its claim that the United States was negligeidadleton v.
United States and Dep’t of Treasuiyo. 4:10cv88appears to be based solely on the outcome of
that case, rather than any specific action by the presiding Judge. Again, Plaintiff fdégeéo a
sufficient facts to form the basis of its legal conclusions, aside from stating that the United
States—a reference t@Judge Friedmanwas negligent by failing to recuseself from those
proceedings. Plaintiff adds in her motion to continue, without any supipatt,Refendant had
ruled on issues after it had lost jurisdiction.”

At bottom, even if there were additional factual allegations in her Complaint, courts
“need not accept the legal conclusions drawn from the facts [alleged in a complaghfihey]
need not accept as true unwarranted inferences, unreasonable conclusions, or arguments
Giarratano v. Johnson521 F.3d 298, 3024th Cir. 2008) (internal quotation marks omitted).
Plaintiff has failed to allege facts that establish a claim that is even remotely “plausible on its
face.” Twombly 550 U.S. at 570. Even when liberally construing her pro se complaint, Plaintiff
has failed to state a claim upon which relief can batgth and dismissal of her complaint
without prejudice is proper.

As outlined byDefendantin its brief supporting its motion to dismighjs is the tenth
lawsuit Plaintiff has filed arising out of a dispute over her retirement account with a private
employer, or to complain aboutederal agenc decisionsregarding that dispute. After
dismissing seveprevioussuits brought by thel&intiff, including six originally filed inits court,
the Eastern Distriadf Virginia subjected Plaintiff to préiling review in December 2011Now,

this is the second suit Plaintiff has brought in the Western District of Virginia in thesilast



months, apparentlgs an attempt to circumvent the Eastern District’'s ordés | stated in my
August 2,2012 orderdismissingPlaintiff's previouscomplaint, | am troubled by Plaintiff's
persistence in asserting claims without adequate factual or legal fammdadgain, while |
decline to grant the government’s request to impose the sanfiényeeview that waslearly
warranted in the Eastern Distriat this time, | strongly caution Plaintiff that this is an impending

possibility should she file continue to file suits that mitrer latest twactions in this Court.

V. CONCLUSION
For the foregoing reasons, Defendant’s motion to dismiss shall be grantedaiatitf &
case shall be struck from the Court’s active docketn appropriate order accompanies this
memorandum opinion.
The Clerk of the Court is hereby directed to send a certified copy of this nareshoion

opinion and the accompanying order to Plaintiff and all counsel of record.

Entered this 7/t h day Mbvember 2012.

ovsa f_ Jitor’
NORMAN K. MOON
UNITED STATES DISTRICT JUDGE

®> On October 31, 2012, Plaintiff filed a motion to continue, the grounds Harhwverelargely restatements of the
allegations contained in her Complaint. Plaintiff's motion was coedtras a response brief in opposition to
Defendant’s motion to dismiss for the purposes of this opinion. In Ifightyalecision to grant Defendant’s motion
to dismiss, Plaintiff's motion to continue shall be denied as moot.
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