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INTHE UNITED STATESDISTRICT COURT

FOR THE WESTERN DISTRICT OF VIRGINIA
LYNCHBURG DIVISION

ELDERBERRY OFWEBERCITY, LLC, CaseNo. 6:12-cv-00052
Plaintiff,
MEMORANDUM OPINION
V.
LIVING CENTERS— SOUTHEAST, INC., ET AL., JUuDGE NORMAN K. MOON

Defendants

Plaintiff Elderberry of Weber City, LLC Elderberry”) filed this action alleging one
count of breach of a lease agreement against Living Centershe8sytinc. (“Living Centers);
FMSC Weber City Operating Company, LLG-MSC”); and Continium@re of Weber City,

LLC (“Continium”) (collectively, the “Continium Diendants”), and a separate count for breach
of contract against Mariner HéfalCare, Inc. (“Mariner”).Mariner, Continium, and FMSC
separately filed motions for summary judgment, and Elderberd/dilmotion for partial

summary judgment. In a memamdum opinion and order dated July 24, 2013, | denied all of the
summary judgment motions because | found that soeuwf material facts remained in dispute.

A three-day bench trial took place on Augs8, 2013. At trial, the parties contested
three issues relating to theighits and obligations under a leasel lease amendment originally
entered into by Elderberry anavimg Centers: (1) whether Livingenters assigned the lease, as
amended, to FMSC; (2) whether Continium coegthblish a counterclaim for unjust enrichment
against Elderberry; and (3) whddamages, if any, the partiesneentitled to recover. As

explained in the findings of fact and conchrss of law set forth below, | find that Living
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Centers did in fact assign the lease to FMS&a@ntinium failed to prove its claim for unjust
enrichment, and Elderberry is entitledrémover damages in the amount of $2,742,029.50 plus
interest

|. BACKGROUND

Prior to trial, the partiestipulated to the following facts. On November 8, 2000,
Elderberry Nursing Home, Inc. and Living Centergered into a Lease Agreement (the “Lease”)
under which Living Centers agreed to operaleng-term skilled nursig facility on a piece of
property in Weber City, VirginiaElderberry acquired the propgthat was the subject of the
Lease from Elderberry Nursing Home, Inc.@ecember 20, 2004. At that time, Living Centers
operated the nursing home on the property stubjethe terms of the Lease. During the
leasehold, Elderberry and Living @ters negotiated for the exp&s of the nursing home to a
90-bed facility.

In 2006, Elderberry and Continium agreedttthe planned expansion would be funded
by Elderberry, and the parties negotiated arradment to the Lease (the “Lease Amendment”)
that extended the lease term for ten years added for two five-year extension options. The
Lease Amendment specifically stated that Eldespacquired Elderberry Nursing Home, Inc.’s
rights under the original Leasés part of the negotiations of the Lease Amendment, Living
Centers requested the ability to assign teade and the Lease Amendment to Family Senior
Care Holdings, LLC, or to any of that entity’s sidigries or affiliates. In exchange, Elderberry
requested that Mariner, the parent compainyiving Centers, execute a Lease Guaranty
Agreement upon such assignment of the Led$® Lease Amendmeimtdicates that C.L.

Christian 1l signed it on June 26, 2006, on bebé&Elderberry, and Boyd P. Gentry signed it on

! In light of my previous rulings in this case, the finding$act and conclusions tdw set forth bloew mean that
Continium is also liable for breach of the leasamassignee, and Mariner is liable as guarantor.
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July 5, 2006, in his capacity ascéi President of Living Center#ét the same time that Gentry
signed the Lease Amendment, he also signédcument entitled “Lease Guaranty” (the
“Guaranty”), which was attached to the Leaseefstiment as Exhibit E. The signature block on
the Guaranty indicates that Gentry signed tleetument in his capacity as Executive Vice
President and Chief Finaiat Officer of Mariner.

FMSC began operating the nursing home facility in 2006, and improvements to the
property funded by Elderberry wetempleted in April 2007. Pursoito paragraph 5(1) of the
Lease Amendment, the ten-year term of the Lessescheduled to resetdabegin on “the first
day of the calendar month following the Cdetmn of Construction,” which was May 1, 2007.

On September 9, 2011, counsel for FMSC séeitter to Elderberry stating that FMSC,
which had been operating the Weber City nursing home since 2006, intended to assign the Lease
to Continium. Continium began paying renBiderberry in November 2011, and continued to
pay rent monthly as due under the termthefLease and the Lease Amendment until March
2012. Neither Continium nor amgher defendant has paid rent since. On April 16, 2012,
Elderberry sent written notice to Ted Duay ofrig Senior Care that the rent payment due on
April 1, 2012, was past due. On July 19, 2012, Eleleybreceived notificatin that the Virginia
Department of Health & Human Servic€enters for Medicare & Medicaid Services
(“VDHHS”) was terminating Continium’s Medicaferovider Agreement as a result of certain
failures of Continium to operate the facility conformance with VDHHS regulations, and on
account of other deficiencies. Continium ceaaédperations in the facility in August 2012.

Elderberry sent a letter taving Centers, Continium, Mariner, and the Bernstein Law
Firm on August 15, 2012, demanding payment of-gastrent and notifyingll parties that if

Elderberry did not receive payment within seven days of the notice, Elderberry would terminate



the Lease and pursue remedresourt if necessary. On August 24, 2012, Elderberry sent
another letter terminating the leat® the same four recipients.
[I. DISCUSSION

Federal Rule of Civil Procedure 52(a)(1) pars that “[ijn an action tried on the facts
without a jury . . . the court must find thects specially and state its conclusions of law
separately. The findings and conclusions magthted on the record after the close of the
evidence or may appear in an opinioraonemorandum of decision filed by the court.”

A. Findings of Fact

In addition to the facts stipulated to the parties and described above, | make the

following findings of fact.

1. Lease Amendment Negotiations

=

Negotiations regarding the expansion of the Weber City nursing home facility (the
“Facility”) took place in 2006 between Lynch @tian (“Christian”), the manager of
Elderberry, and Boyd Gentry (“Gentry”).

2. At the time Christian and Gentry weregagiating the Lease Amendment, Gentry was
a Vice President of Living Centers and Executive Vice President and Chief Financial
Officer of Mariner.

3. Inthe spring of 2006, Gentry came to Roandkeginia, to meet with Christian and
representatives of Smith/Packettd€om, LLC (“Smith/Packett”).

4. At the meeting in Roanoke, Gentry a@ristian discussed the renovation of the

Facility and conducted negotiations regagdthe terms of the Lease Amendment,

including provisions addresg] assignment of the Leaard a guaranty by Mariner.



5. Christian testified at trial that havingetlyuaranty provision in the Lease Amendment
was important to him in negotiating with Gentry.

6. During his trip to Virginia to conduct negdiiens with Christian, Gentry also went to
Weber City to tour the Facility and tmderstand what work would be done during
the renovation and expansion.

2. Assignment of the Lease from Living Centers to FMSC

7. Attrial, Elderberry entered into evidence a document entitled “Assignment and
Assumption Agreement,” which is undated mdicates that it waprepared in 2005.

8. The Assignment and Assumption Agreement states that it is made by and between
Living Centers as assignor and FMSC as assignee.

9. Section 2.1 of the Assignment and AssuimptAgreement states that Living Centers
“does hereby assign and transferHdSC, “the nursing home and health care
business” conducted at the Facility.

10.The second paragraph of the recit@st®n contained in the Assignment and
Assumption Agreement states that “subsidiaries of FMSC are to become the lessees
and licensed operators of the C PacksigeC Nursing Homes [which includes the
Facility] . . . pursuant to an assignmentsublease of the underlying third party
lease.”

11.The Assignment and Assumption Agreemasb states that the underlying lease
“will be assigned or subleased to Assigpeesuant to an assignment and assumption
of lease,” and section 2d? the Assignment and Assumption Agreement, which

defines “Excluded Assets,” states thassignee shall obtain an assignment or



sublease of Assignor’s interesd tenant under the Applidalliease pursuant to the
Assignment of Lease ow8lease, as applicable.”

12.Based on the provisions of the Assignmamd Assumption Agreement, | find that
Living Centers intended not ontyg transfer the operatioms the Facility to FMSC,
but also to assign the Lease to FMSC.

13. Although Defendants presented evidena thost of the facility transfers
contemplated by Family Senior Care2@05 did not take place, Defendants did not
present any specific, credible evidence thatwged that the transfef the Facility did
not take place.

14.1In fact, as envisioned ithe Assignment and Assumption Agreement, the operations
transfer did take place, and Defendantsiathat FMSC beganperating the Facility
in 2006.

15.FMSC paid the monthly rent due under tlease to Elderberry from the time FMSC
began operating the Facility through Gwmer 2011, after which Continium began
operating the Facility and paying rent.

16.0n July 5, 2007, Gentry’s assistant en#ecopy of the signed Lease Amendment
and Guaranty to Christian, who thenlaarized Martin Brothers Construction to
proceed with construction on the Facility.

17.In an email dated January 18, 2007, @ewntrote to Christian, “As you know,
effective with the First Amendment, we have assigned the lease to Family Senior

Care. In this regard your contacts are Kkein and Greg Forsey. They are copied



on this email and | ask each of thenttmtact you and prode their respective
telephone contact informatioA.”

18.In an email dated February 25, 2007, Gtain responded to Gentry’s email and
requested a signed copy of the assigmiriaut he received no response.

19. Christian testified tht in the summer of 2007, wheretrenovations to the Facility
were completed, Avi Klein (“Klein”), Ted Duay (“Duay”), and Greg Forsey
(“Forsey”) made oral representations tRamily Senior Care was the tenant of the
Facility. Defendants did nqresent any evidence thaintradicts Christian’s
testimony regarding the oral represgions of Klein, Duay, and Forsey.

20. As the operator of the Weber City nungihome, FMSC submitted to the Virginia
Department of Health on October 2808, an “Application for Nursing Home
License” (the “Application”) containing certainformation required by Virginia law
to be disclosed to the Virginia Department of Health.

21.The Application states that the Facility’s operator/manager, FMSC, has a lease or
management agreement with Elderberry.

22.A representative of FMSC signed the Application and certified that the information
contained therein was accurate and true.

23.In a letter sent to Eldeelry dated September 9, 2011 (the “Bernstein Letter”),

attorney Michael I. Bernstein wrote: “Okirm represents Tenant FMSC of Weber

2 Although Gentry did not explicitly testify at trial thiaiving Centers did not assign the Lease to FMSC, he

suggested that his email dated January 18, 2007, was meant to refer only to a transfer of operations. Yet the email
itself does not contain the word “operations” or any other plausible basis for interpratitigeitway Gentry

suggested. In his testimony on this subject and othgrsciatly his visit to Roanoke and the Facility to negotiate

the Lease Amendment, Gentry exhibited an evasiveneasnarilingness to concede even the most obvious facts.

For example, Gentry’'s testimony at trial regarding hé#t ¥ Virginia and the negotiations he conducted with

Christian in Virginia directly contradicted previous statements Gentry made to the Coswtomaaffidavit.

Based on his evasions and contradictions, | find that Geitigl testimony was not credible. | also note that

although he is no longer employed by Mariner, Gentry receives $10,000 per month as a consultairi¢or M
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City Operating, LLC. This lettdas being sent in conjuncin with Paragraph 4(4)(ii)
of the Lease Agreement for of [sic] theoPerty notifying Elderberry of Weber City,
LLC (“Landlord’) of Tenant's intent of assignmeand transfer of Tenant'’s rights

under the Lease Agreement dated November 8, 2000 _(the “Lease Agrgement

ContiniumCare of Weber City, LLC.”

24.The Bernstein Letter indicates that LiviGgnters had assigned the Lease to FMSC
because the letter stated that FMSCnrdeal to assign its rights under the Lease to
Continium.

25.0n August 31, 2012, in the United States Dast@ourt for the Nottern District of
Georgia, Mariner filed a complaint for dachtory relief in wich Mariner alleged:
“In fact, the Lease was either assigneguleased to FMSC Weber City Operating

Company, LLC (*EMSC Operatiriyy a subsidiary of [sic] affiliate of Family Senior

Care Holdings LLC.”

26. At trial, Elderberry entered into evidence a document entitled “Assignment and
Assumption of Lease.”

27.Defendants stipulated thiite Assignment and Assumption of Lease, which states
that it is made between Living Centersaasignor and FMSC assignee, bears the
authentic signatures of Harry Grunsteiregtdent of Living Cemtrs, and Avi Klein,
Manager of FMSC.

28.The Assignment and Assumption of Lease lists FMSC’s address as 105 Clonce

Street, Weber City, VA, 24251, which is the address of the Facility.



29.The Assignment and Assumption of Leaseestéihat the lease and premises to be
assigned are identified on Sclhe A, which lists the Factlf's address and identifies
the landlord as “Elderberry Nursery Home, Inc.”

30.The Assignment and Assumption of Leasevides that “Assignor [i.e., Living
Centers] wishes to assigh i#s right, title and interegh and to and obligations under
said Lease to Assignee [i.e., FMSC], argbijnee wishes to assume all of Assignor’s
right, title, and interest in and to and olaliigpns under said Lease, all in accordance
with the terms of the Lease.”

31.Having considered all of thevidence, | find that Living Geers did in fact assign the
Lease to FMSC. | base this conclusmmthe facts set forth in paragraphs 7-30,
which show that (i) Living Centers intendedassign the Lease to FMSC as part of a
transfer of the operations of the Fagilitvhich Defendants admit took place; (i)
FMSC paid rent as due under the leetis Elderberry uiitOctober 2011, conduct
that strongly indicates FMSC had assurtiexllessee’s obligations under the Lease;
(i) FMSC employees, officers, or agemtsde both oral and written representations
to Elderberry that an assignment haketaplace; (iv) FMSC represented to the
Virginia Department of Health thatlitad a lease with Elderberry; (v) Mariner
represented to another federal district tthat an assignment or sublease had taken
place; and (vi) there is a signed writingtltontains the essential terms of an

assignment of the Facility.

3 Although | find as a matter of fact that Living i@ers assigned the Lease to FMSC, there remains the legal
guestion whether that assignment satisfied the requireroéNrginia law, specifically, those imposed by the
statute of frauds. | discuss that legal issue below.
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3. Continium’s Counterclaim

32.Pursuant to the terms of the Lease ardLisase Amendment, Elderberry originally
provided the furnishings and equipment ia facility, including the furnishings and
equipment in the new addition that was completed in 2007.

33. Allison Stone, writing on behalf of K€in, emailed Christian on March 30, 2007, to
inform him that FMSC would not pay thental increase set forth in the Lease
Amendment until furniture purchased by Higerry was delivered to the Facility.

34.In an email dated October 24, 2012, from Dedhy of Continium to Sam Phillips of
Walker-Phillips, an accounting firmahfocuses on providing Medicare and
Medicaid reimbursement services to nogsfacilities, Duay wrote that Continium
“did NOT acquire the fixed assets ottpredecessor, FMSC Weber City Operating
Company. These assets stayed with thesality and inure to the benefit of the
landlord.”

35. Continium did not introduce evidencetaal, either through witness testimony or
written exhibits, that contradicted otherwise modified or explained Duay’s
representation to Walker-Phillips.

36.0n August 13, 2012, Alicia Dietrich (“Dietrich’Wwho served as the regional director
for HR in operations for Continium, \lkad through the Facility room-by-room, to
take an inventory of equipment and furniture then in the Facility.

37.Based on her survey of the building, Dietrpiepared a list oflethe equipment then
in the Facility.

38. At trial, Dietrich testified that not ewgiitem on the list entered into evidence as

Defendants’ Exhibit 17 was acllyaleft at the Facility.
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39. Most significantly, an @emobile valued on Exhibit 17 at $30,000, was removed
from the Facility.

40. According to her deposition testimony ane tist Dietrich prepared, the value of all
of the equipment on the list was $406,030.00

41.1In her trial testimony, Dietrich testifieddahthat the equipment on the list was only
worth between $150,000 and $200,000, contradjdtier earlier dep@gn testimony
and her calculation on Exhibit 7.

42.Bob Pereira (“Pereira”), who served asim@nance supervisor at the Facility in
August 2012 and looked after the Facility until it was occupied by a new tenant,
testified that Elderberry or the new tendrgposed of all equipemnt or furniture that
was in the Facility in August 2012 except fbfteen folding chairs, two televisions,
one chart rack, one shower gurney, one oweave, five insulated food carts, 28 filing
cabinets, four lifts, two linen cars, filmokshelves, six folding tables, a convection
stove, and wheelchairs.

43. Pereira testified that a lot of the furniture and other property left at the Facility was in
“sad shape” and thatlioked unusable to him.

44. Pereira also testified thpersonnel working for the new tenant stated that they
“couldn’t do anything” with the equipent that was left in the Facility.

45. Andrew Chester (“Chester”), who worked for Smith/Packett as a Development
Coordinator during the summef 2012, testified that wheme visited the Facility in

July 2012, most of the furnisigs were in poor condition.

* Like Gentry, Dietrich contdicted previous statements or tried to avoid the obvious implications of her deposition
testimony in ways that seriously undermined her credibility.
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4. Damages

46.None of the Defendants paid re@atElderberry after March 2012.

47.Christian received a call from Charlie Men (“Menten”) in mid-April 2012, during
which Menten, who performed work foo@tinium and FMSC, informed Christian
that Continium or one of its related coampes was having financial difficulties.
Menten asked if Elderberry could make sarnacessions on therrefor the Facility.

48.Elderberry responded to Menten’s requish letter dated April 24, 2012, addressed
to Avi Klein, President of Family Seni@are Holdings, LLC (the “Forbearance
Letter”), in which Elderberry offered coassions including a temporary reduction in
rent.

49.1n May 2012, Continium or its agents regeted to Christian #t it was not going to
agree to the terms outlined in the Forbeeedretter, and Christian began to look for
a new tenant for the Facility.

50. Christian himself independently contadtpotential tenants for the Facility.

51.Elderberry ultimately hired Smith/Packéttfind a new tenant for the Facility,
negotiate a lease, and prdeicertain asset management services related to the
operation of the Facilitynder the new lease.

52.The terms of Elderberry’s agreement w&mith/Packett are set forth in an Asset
Management Agreement dated August 8, 2012.

53.Elderberry and Smith/Packett negotiateel Asset Management Agreement at arm’s
length, and Elderberry secured the lieans it could under the circumstances.

54.The Asset Management Agreemertpded that Smith/Packett would be

compensated in three ways: (1) Snithckett would receive a $150,000 signing fee
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once a new lease was signed; (2) Smith/Packett would receive a $350,000 value fee
on June 1, 2015, unless the new tenant was in default or the terms of a new lease
differed materially from the terms set antExhibit B to tle Asset Management
Agreement; and (3) Smith/Packett would receive a management fee equal to ten
percent of the rent payable under a new lease.

55.Each of these fees was an integral pathe Asset Management Agreement, and the
fee structure was negotiated as an overall package.

56.Elderberry could not have reachedagreement with Smith/Packett without
accepting the fee structure ultimately agreed upon.

57.When it hired Smith/Packett, Elderberry’getiive was to secure a tenant by the end
of 2012, because without a tenant at theadrttle year, it would have been difficult
if not impossible to obtain a license frahe Virginia Department of Health to
operate the Facility.

58. Without a license at the end of the year, Bddery or its tenanivould not have been
able to renew or transfer the existing liceresed Elderberry or itenant would have
had to begin the licensing process from scratch.

59.Elderberry and Smith/Packett asked Virgiregulators if they could waive the
requirement that the Facility be occupatdhe end of the year, but the regulators
refused to waive that requirement.

60.1n 2010, as a result of deficiencies uncovered during inspections by the Virginia
Department of Health, theaEility became a “Special Focus Facility,” which meant

that it was subject to more frequdrdalth and safetiynspections.
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61. The Facility remained a Special ¢ts Facility through August 2012, when
Continium discharged the residerghut down operations, and abandoned the
Facility.

62. The Facility’s status as a Special Focasiiity made it more difficult to find a new
tenant after Continium left.

63.0n more than one occasion leadingapugust 2012, the Facility had problems
with vendors not being paid. Onlaast two occasions, a power company
representative came to thadiity with shut-off notices; propane gas service was
interrupted due to lack gfayment; and phone servicgsre interrupted “several
times,” according to Pereira, whosetit@®ny was not contradicted by any evidence
offered by the Defendants.

64.1n his capacity as a Development Coortlimavorking on the Elderberry account for
Smith/Packett, Chester testidl that for a ten-month period from July 2012 through
May 2013, he spent about 20% of his timepne day per week, working on issues
relating to the Facilityand that he visited éhFacility in July 2012.

65. According to Chester, from a regulatorgrstipoint, the Facility needed a significant
amount of repair, and it was very eviderdttthe tenant had not put money into the
Facility, which was not well maintained.

66.With the assistance of Smith/Packett and pursuant to the terms of the Asset
Management Agreement, Elderberry reacaedgreement to lease the Facility to
Nova Healthcare Group, LLC (“Nova”).

67.When Continium left the Facility in #gust 2012, the Facility required a significant

amount of work in order to brg it up to a licensable condition.
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68. Most critically, the Facility required arckittural and constructiomork to meet fire
code safety standards.

69. The lease between Elderberry and Novagrasnded (the “Nova Lease”), was for a
ten-year term beginning on January 1, 2013 theipparties agreed that Nova would
not begin paying rent until March 2013.

70.As part of the Nova Leasnegotiations, Nova requiredtotal renovation budget and
working capital in the amount of $1.250 milliomhich amount was factored into the
setting of the rent urat the Nova Lease.

71.Given the time constraints related to liserg, the condition athe Facility, and its
status as a Special Focus Facility, | fthdt Elderberry acted reasonably both in
hiring Smith/Packett and in agreeingth@ terms of the Nova Lease.

72.Nova began paying rent under the Nova Lease in March 2013.

73.Elderberry paid the utilities, taxes, aindurance for the Fdity during the period
from September 2012 through February 2013.

74.1n that time period, Elderberry padgdectric bills totaling $27,840.21, propane gas
bills totaling $3,361.32, trash bills téitag $7,740.91, water bills totaling $2,215.41,
phone bills totaling $382.72, sprinkler inspeatbills totaling $450, real estate taxes
totaling $66,119.93, and insurance premiums totaling $28,340.86, The total of these
utilities, taxes, and insurance fees is $136,451.36.

75.During that same time period, Elderbepaid property management and maintenance
fees totaling $18,525.06 to Bob Pereira for work to maintain and keep secure the

Facility and its premises.
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76.Elderberry paid $166,183 to Integrated QGamstion and Jones & Jones Architects for
architectural and construction services regalito bring the Facility into compliance
with the fire code.

77.Elderberry paid $588,708.60 to pay fonogations and new fuiture that was
required by Nova as a condition of the Nova Lease.

78.Elderberry paid $661,291.40 in working capithat was required by Nova as a
condition of the Nova Lease.

79.The difference in rent between what @oium was required to pay under the Lease
and what Nova actually did pay under teva Lease for the period from March
2013 through August 2013 was $36,105.97.

80. The difference in rent between what @oium was required to pay under the Lease
and what Nova is required to pay @ndhe Nova Lease for the period from
September 2013 through April 2017, when thadesterm was scheduled to end, is
$89,751.07.

81. At trial, Defendants proffered their witee Scott Hillegass (“Hillegass”) as an expert
gualified to offer opinions regarding feelarged by brokers who market nursing
home facilities in the United States, apancy rates for nursing homes, and how to
assess and calculateethalue of a lease.

82.Hillegass testified that the standard fee charged by brokers for securing leases of
long-term care facilities is b&een three and six percent.

83.Hillegass did not offer any opinion regarditing fee Elderberry paid to Smith/Packett

other than to state his iojion regarding the standafele charged by brokers.
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84.1 find that the services provided by 8miPackett went well beyond those provided
by an ordinary broker.

85. Hillegass never visited the Facility, he testified that he has never evaluated for
purchase or lease a facilityathhas had its Medicar@@ Medicaid funding cut off,
his company does not operate any nursingdsim Virginia, and he had apparently
reviewed the Facility’s lease documerida and other records only days before
testifying; nevertheless, Hillegass testified about the conclusions he would draw from
the Facility’s occupancy rate.

86.1 find that Hillegass lacked an adequtgtetual foundation to @w any conclusions
about the state of the Facility tae time Continium abandoned it.

87.Using a demonstrative aid that was not eedento evidence, Hillegass testified that
the working capital that Nova demandg&lderberry provide under the Nova Lease
would eventually be recoveredtime form of increased rent.

88. Hillegass did not offer any evaluationafopinion regarding the total amount of
damages that Elderberry ought to recover.

B. Conclusionsof Law

1. Legal Issues Decided Prior to Trial

In the July 24 memorandum opinion addnegghe parties’ various summary judgment
motions, | decided a number of legal issuedirejao Elderberry’s clams. With respect to
Elderberry’s breach of contract claim agaikstriner, | held that Georgia law applied in
determining whether the Guatgsuwas a valid contractSee Elderberry of Weber City, LLC v.
Living Centers — Southeast, Inblo. 6:12-cv-00052, 2013 WL 3830501, at *3 (W.D. Va. July

24, 2013). Applying Georgia lawcbncluded that the Guarantyackin conjunction with the
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Lease Amendment under Georgia’s contemporaneatiagsgrrule, containedll of the essential
elements of a contract andtieerefore valid and enforceabli. at *5. With respect to
Elderberry’s breach of leaseagh against the Continium Defendants, | found that the Lease and
Lease Amendment were governed by Virginia ldd.. Since neither FMSC nor Continium
signed the Lease or the Lease Amendment, thaityaof those two peies depends on whether
the Lease was assigned by Living Centers t&&EMNd then by FMSC to Continium. | found
that there were disputes of material fagfareling whether the firgtssignment (from Living
Centers to FMSC) took placéd. at *9. But | also decided thatEiderberry could prove at trial
that the first assignment hadfact taken place, then as a matter of law, FMSC assigned the
Lease to Continium via an agreement entitled “Assignment and Assumption of Contld.cas.”
*8. Finally, relying on the expressrms of the Lease, | also déed that Elderberry’s retaking
of the property did not release Living Centigosn liability for any breach of the Leasé. at
*10.°

2. Leqgal Issues Resolved by the Trial

a. Assignment of the Lease from Living Centers to FMSC
Having decided the factual issue that Lividgnters assigned the Lease to FMSC, | must
now decide the legal issue of whether that assignment satisfistathte of frauds. Virginia’'s
statute of frauds provides that “[u]nless armise, contract, agreement, representation,
assurance, or ratification, some memorandum or note therasfin writing and signed by the
party to be charged or his agent, no action sfebrought . . . upon any contract for the sale of

real estate, or for the lease thereof for moamth year.” Va. Code 8§ 11-2. The parties do not

® | declined to grant summajudgment against Living Centers because that entity had argued that there were
material questions of fact related to affirmativéetises of impossibility of performance and commercial
impracticability. Elderberry, 2013 WL 3830501, at *10. However, Defendants presented no evidence at trial that
would support the affirmative defenses of impossibility goriacticability, and in their post-trial brief, Defendants
abandoned any argument regarding afditire defenses and admitted that hiyiCenters is bound by the Lease.
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dispute that the Lease and Lease Amendmentfabbthithin the coverage of the statute and
satisfy its requirements. Defendants argue, agtde, that any assignment of the Lease must
also satisfy the statute of frauds. But unlike Defendants, | conclude that the assignment of the
Lease from Living Centers to FMSC did satisfg tlequirements of Virginia statute of frauds,

and the assignment was tefare lawful and valid.

In analyzing this issue, it is important tgpéain the purposes of tletatute of frauds and
to clarify what it requires. The purpose of the statute of frauds is to “provide reliable evidence of
the existence and terms of certgipes of contracts and todwce the likelihood that contracts
within the scope of this statitan be created or altereddmts of perjury or fraud.Lindsay
531 S.E.2d at 575ee also Reynolds v. Dixof6 S.E.2d 6, 8 (Va. 1948). “The object of the
statute of frauds is to prevenatrds and perjuries, and not to perpte them, so that the statute
is not enforced when to do so would cause a fraud and a wrong to be perpefrated.T..,

224 S.E.2d 148, 151 (Va. 1976kge also C. Porter Vaughan, Inc. v. DiLoren@89 S.E.2d 656,
660 (Va. 2010).

Significantly, the statute of frauds “does nequire that contractsithin its purview be
written. It merely interposes a bar to the endoment of certain oral contracts, which bar may be
removed by proof of aufficient written memoranduof the transaction.’'Drake v. Livesay341
S.E.2d 186, 188 (Va. 1986) (emphasis addez;also DiLorenz@®89 S.E.2d at 660. Indeed,
the statute requires only that “a promise, axtiragreement, representation, assurance, or
ratification,or some memorandum or note thefdwd in a writing “signed by the party to be
charged or his agent.” Va. Code § 11-2 (emphasis added). When the bar to enforcement is
removed, “it is the oral contract which is subjecenforcement, not the memorandum,” and “the

validity of the oral contract may hastablished by other evidenceéDrake 341 S.E.2d at 188.
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Virginia law does not require Elderberrygmduce the actual assignment contract itself;
“some memorandum or note thereof” is sufficiexia. Code § 11-2. Thus, Elderberry need only
prove the existence afwritten memorandum containing thgsential terms of the assignment
contract. As | discussed in thiadings of fact section abovegpious evidence—nearly all of it
consisting of the actions, statements, or writioEMSC or its agents—enclusively shows that
Living Centers assigned the Leasd=MSC. Furthermore, ther®a written instrument, the
Assignment and Assumption of Lease, that appeaeffect the exact assignment that FMSC’s
employees and agents repeatedly said Haahtplace. But even if the Assignment and
Assumption of Lease that was entered into ewidas not the actual agreement that effected the
assignment of the Lease from Living CenterE&SC, it is nevertiess a signed memorandum
that furnishes written proof of a transactibat was definitively proven by other evideric8ee
Drake 341 S.E.2d at 188. Accordingly, | conclude ooty that Living Centes in fact assigned
the Lease to FMSC, but also that such assignsaisffied Virginia’'s statute of frauds because
there was a written memorandum of the tratisa signed by the party to be charged.

Even if the Assignment and Assumption of Lease or some otitergadid not satisfy
Virginia’s statute of frauds, | find that underrlinia law the statute dfauds should not be
enforced in this case because to enforcestidieite would cause a fraud and a wrong to be
perpetrated. Elderberry is not trying to creat®m@tract where none exister to alter the terms
of a contract, which is what the statute of fraisdatended to preventnstead, FMSC asks the
Court to find that no contract existed despépeated and definitive representations to the

contrary that were made toderberry, to the Commonwealth \dirginia, and to the federal

® For that reason, it does not matter that there is alSotdease Agreement that was also signed by Grunstein and
Klein. The statute of frauds onfgquires a signed writing that provides evidence of an agreement that can be
proven by other means. Elderberry has proven that an assignment took place and has presented a dbcument th
reflects that proof. There is no evidence that what took place was a sublease.
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courts. The evidence presented at trial shinasGentry, Klein, Duay, and Forsey each told
Elderberry, either verbally or in writing, that an assignment took place. Counsel for FMSC
represented that FMSC was the tenant of thdifyaand that the company intended to transfer
the Lease to Continium. Ingpleting an application form regad by Virginia law regulating
nursing homes, FMSC told the Virginia DepartmehHealth that it was the tenant at the
Facility, and a representative of the compagyead a certification that the information provided
was accurate and true. In its complaint for destbry judgment, Mariner told the United States
District Court for the Northern District @éeorgia that an assignment took place.

By arguing now that no assignment ekt place and that no writing exists that
provides proof of such an assignment, Defendaetetectively telling theCourt that all of their
earlier representations were tiate, meaning that one or more Defendants made false statements
not only to Elderberry, but also the Virginia Department of éhalth and to a federal district
court. | conclude that enfang the statute of frauds undercbiwcircumstances would amount to
perpetrating a fraud. Therefore, even if | did algb conclude that ¢hstatute of frauds was
satisfied in this case, | find that under Virginiav]Jdhe statute of frauds cannot and should not be
enforced.

b. Continium’s Counterclaim

Continium brought a counterclaim allegingtlft is entitledto recover reasonable
compensation for the value of certain furnitarel equipment left at the Facility. “Unjust
enrichment is an equitable claim arising frima simple principle that ‘one person may not
enrich himself unjustly at thexpense of another.'Odyssey Imaging, LLC v. Cardiology
Assocs. of Johnston, LI.Z52 F. Supp. 2d 721, 724 (W.D. Va. 2010) (quoRighart v.

Pirkey, 101 S.E. 353, 354 (Va. 1919)). To prevail dheory of unjust enchment, a claimant
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must prove that it: (1) conferredbenefit on another party; (2ktlother party knew that claimant
was conferring the benefit; and (3) the otherypadcepted the benefit under circumstances that
would render it inequitable t@tain the benefit withouygaying for its value Odyssey752 F.

Supp. 2d at 724-2Bjossen v. Hqy750 F. Supp. 740, 745 (E.D. Va. 1990).

Having considered the witness testimony axtulets entered intevidence at trial, |
conclude that Continium failed to prove thatanferred a benefit on Elderberry. There is no
doubt that furniture and other equipment remained in the Facility when Continium abandoned it
in August 2012. Dietrich, who served as tbgional director for HR in operations for
Continium, testified that she cited an inventory of items remang in the Facility on or about
August 13, 2012, and Bob Pereira confirmed thav#st majority of tle items on Dietrich’s
list—though not all—remained inéhFacility. Continium arguesahit should recover the value
of everything that appears on the list create®iggrich. However, thést itself contains no
indication of when the furniture or equipmentsyaurchased, what entity purchased it, or what
condition it was irf. For that information, Continium lies on invoices, a document entitled
“Accounts Payable Aged Invoice Report,” and pies taken by Dietrich when walked through
the Facility in August 2012.

For Continium to have conferred a benhepon Elderberry, it must have left behind
assets that it owned or purcbhdsand that retained some tygfevalue. | conclude that
Continium has not proven that it owned any pquént purchased prior to October 2011, when

Continium began operating the Facility. In an email from Ted Duay of Continium to Sam

" In addition, the inventory lists the value of the furniture as $406,030, which is the amount Continium stated its
counterclaim that it sought to recover. Dietrich désiified in her deposition that the furniture was worth

$406,030. But Dietrich contradictechthstatement at trial, where she téstifthat she could not assign a specific

value to the equipment, but that it was worth only $150,000—200,000 due to depreciation. As a result, | find that the
value of the equipment that was left behind was worth $200,000 at most.
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Phillips of Walker-Phillips, Duay wrote that Caomum “did NOT acquire the fixed assets of the
predecessor, FMSC WebeityCOperating Company. These asssts/ed with the old entity and
inure to the benefit of the landthf (Emphasis in the original)Continium did not present any
evidence at trial that contradicts this statenmeribat shows that Céinium did acquire FMSC'’s
assets. Thus, Continium cannatiol compensation for any assets$ & the Facility which were
acquired before Continium took over operation®atober 2011 because the evidence presented
at trial does not prove th&ontinium owned or purched any of those asséts.

Moreover, even if Continium had provedtht acquired FMSC'’s assets, Continium did
not meet its burden to prove thhe assets left behind belongedXontinium or its predecessors
such that leaving the assets behind conferrechefiv@n Elderberry. The parties do not dispute
that Elderberry originally furnished the Faiyi including the new addition that was completed
in 2007, pursuant to the terms oéthease and the Lease Amendniednd paragraph 4(2) of
the Lease required the lessee to maintaif-duality, any improvements, and all personal
property at the Facility in goodpair subject to reasonable weand tear. Thus, replacement of
property originally furnished by Elderberry felithin the lessee’s obligations under the Lease.
So if the lessee had to purchase a new matwwasplace an older magss originally provided
by Elderberry, the lessee does not confer a litemeElderberry by leaving that mattress behind.

Rather, by purchasing replacement furniture, theeegserely fulfills its obligations to maintain

8 Just four of the invoices entereddrevidence reflect purchases of furniture or equipment made after Continium
took over the Facility. The only items listed on those irv®ihat also remained at the Facility in August 2012,
according to the inventory taken by Dieh, were nine televisions and two mattresses. Based on the invoices, the
nine televisions cost $4,381.92 when new, excluding taxes and freight, and tlesseattrost $870, excluding taxes
and freight. However, as | discuss in more detail below, | find that Continium has not prat/trist equipment, or
any of the other equipment, was a benefit conferred on Elderberry by Continium.

® In fact, a representative of FMSC stated in an ema&hidstian that the provision of furniture in the new addition

by Elderberry was required by the terms of the Leas¢haltnsame email, the FMSC representative stated that
FMSC would not pay the rent increase set forth in the Lease Amendment until such furniture was delivered.
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the Facility and the property therein in goodrking condition, and leaves Elderberry in the
same position it was in at the beginning of the lease term.

This is important because Continium failecotesent evidence at trial that proves what
equipment was simply purchased to replapgmment originally provided by Elderberry, and
what equipment, if any, was purchaseddtirer reasons and on its own account. Indeed,
Dietrich, who was the only defense witness &iitg regarding the furniture and equipment left
at the Facility, specifically statl that the inventory she prepdrdid not distinguish between
these two categories, and that inmentory included all furnituréeft in the Facility, regardless
of when it was purchased or who purchaseihen Elderberry’s counsel asked Dietrich
whether she disagreed that some of the furnthaeremained had been supplied by Elderberry,
she responded that she did nstadjree with that statement. itthout evidence of what furniture
or equipment, if any, was originally supplieg Elderberry, | cannot conclude that Continium
conferred any beffi¢ on Elderberry’® Accordingly, | will grant judgment in favor of Elderberry

on Continium’s counterclaim.

191 also find that Continium has not proven that the equipment left behind had valubatUehying it conferred a
benefit on Elderberry. Pereira testified that much of the equipment was old, broken, or uansathiat
representatives of the new tenant felt that they “couldn’t do anything” with what was left. Although Continium
offered a number of photographs of furniture in an attempt to show that it was inhgmed kfind that those
photographs cannot by themselves prove that the equipment was indeed usable. Many of thehzhategtark,
and the items depicted are necessarily reduced in size, making it very difficult to tell what condition the furniture
was actually in.

Moreover, a picture cannot necessasiityw the condition of piece of furniture or egpiment in the same way
that a personal examination can. Pereira testifiedhibdtrniture and equipment that was discarded was in bad
shape or not usable. By contrast, only Dietrich testified with personal knowledge about the state of the equipment at
the time Continium abandoned the Facility. For a number of reasons, | find her testimony less convincing than that
of Pereira and Elderberry’s other witnesses. First, she was simply conducting an inventory of whatwae left
facility, not determining whether that equipment could be used productively in an active nursing home. Second,
Dietrich’s testimony did not suggest that she has any particular familiarity with deciding whaheqticould be
used productively or sold for anything more than pennies on the dollar. Thirahalhg the conflicts between her
deposition testimony regarding the value of the furniture and her trial testimony raise serious doubts about her
credibility on the issue. Ultimately, | find that the weighttod evidence is in favor of Elderberry on the issue of
whether the furniture was in a condition such that leaving it behind conferred a benefit on Elderberry.

-24 -



c. Damages

In general, under Virginia law, “[p]lairfts bear the burden groving with reasonable
certainty the amount of damages and the caase Which they resulted,” and “speculation and
conjecture cannot form the basis of recoveRC, Inc. v. Custer Battles, LL.234 F. App’x
38, 42 (4th Cir. 2007) (unpublished) (quoti@grr v. Citizens Bank & Trust Ca325 S.E.2d 86,
90 (Va. 1985)) (internal quotation marks omitteB)derberry seeks damages in the amount of
$2,742,029.56" The total amount requested consistthe following components: (1) unpaid
rent for the period from April 2012 thugh August 2012 in the amount of $230,947.91; (2)
unpaid rent for the period from SeptemB812 through February 2013 in the amount of
$278,228.58; (3) a rent shortf&lfrom March 2013 through April 2017 in the amount of
$125,857.04; (4) unpaid taxes, utilities, and rasge premiums for the period from August
2012 through February 2013 in the amount &&451.36; (5) maintenance fees paid during that
same period in the amount of $18,525.06; (6) maysfor architectural and construction
services in the amount of $166,183%ting the Facility up to thére code standards required by
the fire marshal; (7) $1,250,000 for payments to Nova, $588,708.60 of which was designated for
and spent on renovations and replacerfanishings required by Nova, and $661,291.40 of
which was designated as working capital rezpiby Nova; (8) a $150,000 signing fee made to
Smith/Packett for its assistance in obtainingw fease with Nova; and (9) a $375,000 value fee
scheduled to be paid to Smith/Packett on June 1, 2015, as part of the agreement Elderberry

signed to obtain Smith/Packett’s assistance quiing a new tenant fadhe Facility. For the

M Elderberry also seeks attorneys’ fees based on #jmoin the Lease. | previously granted Elderberry’s
unopposed motion to bifurcate the issue of attorne&es find therefore do not address that issue here.

2 This shortfall is calculated by subtracting the amoumeiwf Elderberry is scheduléad receive from Nova under
the Nova Lease, accounting for all planned increases, from the amount of rent that Elderberry was scheduled to
receive from Continium under the Lease and Lease Ament, again accountingrfall planned increases.
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reasons set forth below, | find that Elderberrg heet its burden under Virginia law to prove the
amount of damages it suffered and their causie leasonable certaintyAccordingly, | hold
that Elderberry is entitled t@cover all of the damages it seeks.
I. Damages Related to Unpaid or Lost Rent

As an initial matter, | note that Virginia law provides that there is no duty to mitigate
damages when a commercial tenant abanddaase in the middle of the teri8eelLaskin Road
Assocs., L.P. v. Capitol Indus., Inblo. 2:07cv103, 2007 WL 1655336, at *6 (E.D. Va. June 5,
2007) (citingCrowder v. Virginian Bank of Commerce, Int03 S.E. 578, 579 (Va. 1920)).
Under Virginia common law, once Defendants breached the lease by failing to pay rent,
Elderberry had two possible remedig: do nothing, and sue for accrued réfitst (2) re-enter
the premises, accept the tenant’s surrender, deaseethe tenant from future liability on the
lease.See tenBraak v. Waffle Shops, |5el2 F.2d 919, 924 (4th Cir. 1976) (citi@gowdel).
Citing tenBraak Defendants argue that they are not lidbteany rent due &r Elderberry re-
entered the Facilit}’

ButtenBraakitself states that “[a]lthough the law Wfrginia . . . does not provide for
recovery of future damages for the lessor’s lossiseng from the abandonment of a contract of
lease, we find that the padiare not barred from providing suahiecovery through forfeiture

provisions in the lease,” which must be strictly construed. 542 F.2d at 9244+25. contract

13 Had Elderberry pursued this remedy, it still could havewexed all of the rent that was due for the remainder of
the term. Virginia law provides an exception to rulemrding claim-splitting to permit a lessor to evict a tenant
without losing the right to recover a later dedincy incurred while seeking a replacement ten8ee Virginia

Dynamics Co. v. Paynd21 S.E.2d 421, 423 (Va. 1992). That “exemption serves the public policies of maximizing
the lessor’s use of land and minimizing the defaulting lessee’s damddes.”

14 Defendants concede that Living Centers is liable for unpaid rent for the period from April 2012 through August
24, 2012.

% In so finding, the Fourth Circuit noted that it is “well recognized, both at common law and under the law of
Virginia, that parties to a contract of lease may ffyathieir legal rights by provisions in the leaséd: at 925 n.8.
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dispute, “the contract entered into constisutee law governing the gees unless it violates
public policy,” NENR Investments, LLC v. Starbucks Cagm. 1:08cv00047, 2009 WL
1404732, at *4 (W.D. Va. May 18, 2009) (citiMercer v. S. Atl. Life Ins. Co69 S.E. 961, 962
(Va. 1911)), and parties can bargain foragpropriate remedy in the case of breadh Stated
plainly, parties to a lease are free to negotia¢& own remedies regand) breach, re-entry, and
damages unless their agreeménlates public policy.

Although Defendants acknowledge that a landiond tenant can agree to provide for the
recovery of future rents through an “acceleratiause,” they nevertheless seek to avoid the
enforcement of paragraph 7(3)(b) of the Led3efendants baldly assert that the Lease “contains
no acceleration clause,” butfiact the Lease expressly provides in paragraph 7(3)(b):

Upon an uncured Default by the Lessaed notice from the Lessor, the Lessor

may reenter and resume possession oPtioperty. . . . The Lessor’s reentry shall

not be deemed either an acceptance or@mster of this Lease or a termination

thereof. It is expressly understood andeagrthat in the event of the reentry by

the Lessor by reason of default of the LesHe] essee shall nevertheless remain

liable for the Renaind also for the taxeand insurance preimums payable by the

Lessee as provided in this Lease, fog thalance of the term herein originally

demised.

(Emphasis added.) Whether it is callechaneleration clause, arfeiture provision, or

something else, paragraph 7(3)(b) explicitly provides that when the lessor reenters the property
after an uncured default by thessee—the precise situation that occurred in this case—the lessee
shall remain liable for the rent, taxes, anslirance for the balancé the lease term.

Perhaps recognizing that they need to finds@rincipled basis tavoid the operation of
contract language they negotiated and agreedefendants suggestttithe remedy provided
for by paragraph 7(3)(b) would constitute a pendilat is not enforceable under Virginia law.

As authority for this assertion, Defendaait® a Virginia Circuit Court opiniorfeachers’

Retirement System of IllinoisAmerican Title Guaranty Corp38 Va. Cir. 316 (Va. Cir. Ct.
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1996), in which the court declined to enforceaaneleration clause because the court found the
acceleration clause would impospenalty rather than provide fair compensation for damages
incurred. But the court ileacher’s Retirement Systacknowledged that “Virginia courts
recognize the legitimacy of an acceleration clangbee commercial lease context,” and the
court stated further that “the Virginia Supreme Court has declined to explicitly address whether
an acceleration of rent gsvalid liquidated damage or rathan unenforceable penalty.” Indeed,
in Virginia Dynamics Co. v. Paynd21 S.E.2d 421, 423 n.4 (Va. 1992), the Supreme Court of
Virginia expressed no opinion regarding the uglidf an acceleration clause as a possible
penalty. See also Snyder v. Exu815 S.E.2d 216, 218 (Va. 1984). In factPeyne the

Virginia Supreme Court summariz&yderas holding that if aacceleration clause is
enforceable, “a lessor can still catell the rent from the defdirlg lessee even though he finds
a new tenant for the balance of the terlRdyne 421 S.E.2d at 423.

In this case, Elderberry does not seekrtpose a penalty on Defendants, nor does it seek
to collect all of the rent from the defaulting lesson top of the rentwill collect from its new
tenant. Instead, Elderberry migreeeks to enforce a provision of the Lease that will allow
Elderberry to recover the rent that it has kst will lose as a direct result of the Continium
Defendants’ breach. In calculag its damages related to rent, Elderbernyegaredit to
Defendants for the rent Elderberry has recemed will receive from its new tenant, Nova.

Even though it had no legal obligation to mitigasedamages, Elderberry expended a significant
amount of money, time, and energy to find a new tefwarthe Facility and tdring it back into
regulatory compliance, saving Defendants masay providing a service to the broader public

by reopening the Facility as soon as was practicabBecause the terms of the lease explicitly

18 Elderberry’s actions to re-let the property furthered the public policies of maximizingothective use of land
and minimizing the lessee’s damag&gee Paynet21 S.E.2d at 423.
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provide that Elderberry is entitldo recover all lost rent, aneétause | find that contractual term
not only is not against public policy, but furth@usblic policy, | find thaElderberry is entitled
as a matter of law to recover all unpaid reoim April 2012 through February 2013, and the rent
shortfall from March 2013 through April 2017.
ii. Damages for Unpaid Taxestilities, and Insurance Premiums

Elderberry seeks to recovemdages for payments made for utilities, real estate taxes,
and insurance premiums that the lessee was sshjtdarpay under the Lease. Again, Elderberry
seeks to recover damages only for the period @batinium stopped paying utilities, taxes, and
insurance until March 2013, when Nova began paying them. Paragraph 3(2) of the Lease
provides that the lessee shall ggjll utility services which maybe provided to the [Facility],
including but not limited to: watesewer, gas, electric, telephosed garbage collection, as they
from time to time shall accrue and be due angpke.” Paragraph 3(4¢rovides that the lessee
shall pay all real estate taxes\d paragraph 3(5) gvides that the lessaball pay premiums on
all insurance required by the Lease. As alteduhe Continium D&ndants’ breach of the
lease, Elderberry had to paylitigs, real estate taxes, angumance premiums during the period
the Facility was unoccupied. The Lease requinedContinium Defendants to pay these bills
during the lease term, and had the Continidefendants not breached, Elderberry would not
have had to pay these bills. Thus, | findtt&lderberry is ertted to recover $136,451.36 in
damages for unpaid utilities, taxes, and insurance premiums.

iii. Maintenance Fees

Elderberry paid Bob Pereira $18,525.060tk after the Facility during the period

between August 2012, when Continium abandonexhd,March 2013, when Nova re-opened it.

Pereira provided general mainteca services and security, whicfind was necessary to keep
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the Facility from deteriorating further whilewtas being brought back up to code and into a
condition that would allow it to reopen. Haet@ontinium Defendants not breached the Lease
and abandoned the Facility, these paymentsavoot have been reqed. | find that the
payments to Pereira were necessary and iedwas a result of the Continium Defendants’
breach. | will therefore grant Eldenvy’s request for these damages.
iv. Payments Required toddt Fire Code Requirements

The provisions of the Lease required thesée to maintain theaEility in good condition
and to comply with all regulatory requirementspwsed by local, state, and federal authorities.
Specifically, paragraph 4(2) provided that:

Subject to the duties placed upon thedar by Paragraph 5, the Lessee will keep

the Property and any and auildings and improvemest(including inside and

outside) which are now or may be esgttor placed on said Property, in good

order and repair subject to reasonable veszwt tear at its soleost and expense.

All repairs and replacements shall be in quality and class at least equal to the

original work. Lessee will pay when dwdl costs associated with any such

repairs, replacements or other warkdertaken by it, and will not suffer any

mechanic’s and/or materialmen’s liens to be maintained against the Property. The

Lessee shall also maintain and keegaod repair subject to reasonable wear and

tear all personal propertgcated on the Property.
Paragraph 4(5), which was referenced in paragraph 4(2), provided that at the expiration of the
lease term, the lessee would leave the Facilitthe same condition as when demised to the
Lessee, reasonable wear and tear and damafyye loy other casualty insured against being
excepted.” And paragraph 4(6)prded that the lessee wouldohmply with all lawful
requirements of the Board of Health, Police Department, Fire Department, Municipal, State and
Federal authorities respecting the manner in which it uses the Property, and that it will nainguffer
nuisance or unlawful activity to be maintained or conducted on the Property.”

Based on my findings of fact regarding the condition of the Facility when Continium

abandoned it and the work required to bring it up to code, I find that the Continium Defendants failed
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to properly maintain the Facility, and they failed to return the Facility “in the same condition as when
demised,” as required by the Lease. Most significantly, the Continium Defendants failed to “comply
with all lawful requirements” of the fire marshal, which is a serious breach of the Lease that also
posed a danger to the occupants of the Facility. As a direct result of the Continium Defendants’
failure to comply with the terms of the lease, Elderberry had to pay $166,183.00 to Integrated
Construction and Jones & Jones Architects toghtihe Facility into compliance with local fire
regulations. | will therefore grant Eldenioy’s request to recover those damages.
v. Payments Made to Smith/Packett

Defendants do not object to the $150,0@Misig fee charged by Smith/Packett for
securing and negotiating the Nova Lease. Defietsddo object to the vadufee on the basis that
it is speculative and uncertasmd they object to the valued and the management fee on the
basis that they are not damages that resulted from Defendants’ breach of tH¢ lLeejest
both of these arguments. Based on the facts prelsantaal, | find that it is reasonably certain
that Elderberry will have to pay the value feeSmith/Packett. The evidence shows that a new
tenant is in place at the Faglitsignificant safeguards have been implemented to ensure that the
tenant remains in place, aBéfendants presented no evidetita remotely suggests that
Elderberry will not have to pay the fee.

More importantly, Elderberry presented uncowmerted evidence th#te pricing of the
Asset Management Agreement it entered into Bitith/Packett—including the signing fee, the
value fee, and the asset management fee—waskage. In other wordg|derberry would not

have been able to obtain SmiRlckett’'s services isecuring a new tenant without paying all

" Elderberry did not break out as a separate item the amount of money paid to Smith/Packett forgiamenana
fee provided for in the Asset Management Agreemerstednl, Elderberry accounted for that fee in its calculation
of the rent shortfall. In determiing the gap between what Elderberryukbhave received ém Continium and

what it is scheduled to receive fradova, Elderberry calculated the Noamounts based on what they would
receive after Smith/Packett’'s management fee was paid., Elilesberry has requested as part of its damages the
management fee charged by Smith/Packett, but it accountddhf@mount in its calculation of the rent shortfall.
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three of those components oéttotal fee. But for the Cantum Defendants’ breach of the
Lease, Elderberry would not have needed to hire Smith/Packett at all. The only reason
Elderberry had to hire Smith/Packett was becdélnseContinium Defendants breached the Lease
and abandoned the Facility, leaving it in poor condition. Moreover, the facts show that the
Continium Defendants failed to maintain thecifity in good condition, making it harder for
Elderberry to find a new tenant. Had the @anom Defendants upheld their end of the bargain
embodied in the Lease, Elderberry would notenmcurred these damages. | will therefore
award Elderberry damages for all fees pagablSmith/Packett undére Asset Management
Agreement.
vi. Payments Made to Nova

The same reasoning applies as well to theatges related to the Nova Lease. | have
found as a matter of fact that Elderberryldonot have secured the Nova Lease without
promising to put up $1.25 million divided betwede renovation budget and the working capital
budget. Again, | stress that Elderberry woondd have had to put tgny money at all had
Continium fulfilled its obligations under the Lead€elderberry faced significant obstacles in
finding a new tenant, and Elderbeggt the best deal it could undée circumstances. Like the
fee structure in the Smith/Packett agreemtiet payment structure in the Nova Lease was
negotiated as a package. The evidence shatvstid $1.25 million that Elderberry had to pay
Nova was the key to the agreement, not théquaar split of that money between the renovation
budget and the working capital budget. Becauseditfiat Elderberry could not have secured a
new tenant without making those paymentslitoge1.25 million, | conclude that Elderberry is

entitled to recover that asant as part of its effotb mitigate its damages.
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While I find that the total payments madeNova were in fact a package, | will briefly
address Defendants’ concerns relyag the separate components. With respect to the renovation
budget, | find that the evidence demonstratas significant refurbisimg of the Facility was
necessary to secure the new tendrtte weight of the evidenca®ws that much of the furniture
and equipment that was lefttae Facility was not in good conditi, and the new tenant felt that
it was not usable. The Continium Defendantaild not have been liable for the renovation
budget had they maintained the Facility as thesewequired to under the Lease. | find that
payments made by Elderberry to Nova fa tenovation budget are therefore a reasonable
component of costs incurred by Elderbarryts efforts to mitigate damages.

With respect to the funds provided by Elolerry to Nova as working capital, | again
conclude that these payments were a necessanponent of the damagE&lerberry incurred in
its effort to mitigate damages. Defendants’eabjto the inclusion of these payments in the
damages calculation, arguing that Elderberry ngitiover the payments in the form of increased
rent, and therefore damages raigtto working capital would givElderberry a double recovery.
To support this argument, Defendants rely antdstimony of Scott Hillegass, who provided a
number of calculations that were summarized die@onstrative aid not entered into evidence.

The first problem with Defendants’ argument is that their assertion that Elderberry will
recover all of the money it gaWMova in the form of working capital relies on a time frame that
goes well beyond the term of the original Leasecepting for the sake of argument that the rent
increases based on the working capital proviae&lderberry would féectively repay those
initial expenses, Elderberry walihot recover the total amountwbrking capital provided until
well, on April 30, 2017. That date falls in the middfeYear 5 of the Novhease. By that time,

Elderberry would not have come close to recmgethe full amount of the working capital it
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provided to Nova, according to Defendants’ demonstrative aid dlegi&ss’s testimony. In

fact, according to Defendants’ own numbeng amount recovered would be roughly

$275,000'® well short of the $661,291.40 Elderberry provided. It makes no sense for the Court
to find that money that Elderbg will receive aftetthe term of the Lease expires should be
counted against the damages Eléenpis entitled to receive for breach of that same LEAse.

find no basis in law or fact for accepting Defendaatgument. If Defendants were correct that
the rent increases resulting from provision of working capital effectively repay Elderberry for its
original outlays, then those repayments shoulg ba calculated through the end of the term of
the original Lease.

More fundamentally, | reject Defendantsgament that Elderberry cannot recover as
damages the working capital it provided to Noeaduse Elderberry will receive increased rent
payments in the future as a result of providimg working capital. The working capital is not a
loan that gets repaid. It wa payment that was part andqgeh of a total amount of money
negotiated to induce Nova into signing the Nova Ledisis. true that Ederberry receives rent
increases based on the amount of working dgmitevided. But Defendants will receive the
benefit of these increase¥Vhen Nova has to pay higher reloie to increases based on working
capital provided, the shortfall between what Nova pays and @drainium was supposed to pay
will be reduced accordingly, and Elderberry will meteive any windfall. In sum, | find that

Elderberry is entitled to recowvall of the money it gave Nova the form of working capital

18| calculated this number by adding the recoveriesdisteDefendants’ demonstrative aid for Year 1 through Year
4, plus a pro-rated portion of the recovery listed for Year 5 to include the period through April 30, 2017, when the
Lease was set to expire.

19 Under this logic, Defendants might as well argue that Elderberry could have made a lot moreynemesiriy a
new lease in 2017, and therefore their damages should be reduced accordingly.
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because that amount is necessary to put Eldgrivethe position it would have been in had the
Continium Defendants not breached the Lease.
[11. CONCLUSION

Based on all of the evidence presenteadialt | conclude tht: (1) Living Centers
assigned the Lease to FMSC, and that assignsa¢isfied Virginia’s statute of frauds; (2)
Continium did not prove its counterclaim for usf enrichment, and Eld®erry is entitled to
judgment in its favor on that counterclaim; andEB)erberry is entitledo recover damages in
the amount of $2,742,029.50. In light of my eartlecisions in thisase regarding the
effectiveness of the Guaranty and the assignwfeahe Lease from FMSC to Continium, | will
enter judgment in favor of Eldeglry against all Defendants, whee jointly and severally liable
to Elderberry for damages in the amount®#,742,029.50. Pursuant to 28 U.S.C. § 1961(a), |
find that Elderberry is entitletd recover post-judgment intesteat the rate of 0.13%. In
addition, | find that Elderberry may also recopes-judgment interest, at the same rate, on the
amount of damages incurred as of the dateNloaa occupied the Facility, March 1, 2013. As
mentioned above, | previously granted Eldenyie unopposed motion to bifurcate the issue of
attorneys’ fees, and | will therefore reserve rulimgthat issue until afteéhe parties have briefed
it.*° An appropriate order accompanies this memorandum opinion.

The Clerk of the Court is Ineby directed to send a ceididl copy of this memorandum

opinion and the accompanying order to all counsel of record.

20 Elderberry’s motion for sanctions alsmains pending. In lightf developments that took place after Elderberry
filed that motion, specifically the @renth-hour production of the Assignnhand Assumption of Lease document
entered into evidence as Plaintiff's Exhibit 113 and3bblease Agreement entered into evidence as Defendants’
Exhibit 14, | will defer ruling on Elderberry’s motionrfeanctions to allow the parties to present additional
evidence or argument on that issue.
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Entered this 6t N day of September, 2013.

osseine f Jtor’
NORMAN K. MOON
UNITED STATES DISTRICT JUDGE
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