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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
L YNCHBURG DivISION

MELANIE L. RICE,

)
Plaintiff, )
) CAse No. 6:13-cv-00038
V. )
) MEMORANDUM OPINION
COMMISSIONER OF SOCIAL )
SECURITY, )
Defendant. )

This matter is before me on the parties’ cross-motions for summary judgment, the Report
and Recommendation of United States Magistlatige Robert S. Ballou (hereinafter “R&R”),
and Plaintiff's Objections to the R&R. Puent to Standing Order 2011-17 and 28 U.S.C. §
636(b)(1)(B), | referred this matter to the Marase Judge for proposduohdings of fact and a
recommended disposition. The Msigate Judge recommended thdeny Plaintiff’'s Motion for
Summary Judgment and granetl@ommissioner’'s Motion for $umary Judgment. Plaintiff
timely filed Objections, obligating me to undské a de novo review of those portions of the
R&R to which objections were madé&ee 28 U.S.C. § 636(b)(1)(Bfarmer v. McBride, 177 F.
App’x 327, 330 (4th Cir. 2006). For the following reas, | will overrule Plaintiff’'s Objections
and adopt the Magistrate Judge’s R&R in full.

|. BACKGROUND

On September 20, 2010, PkiiihMelanie Rice (“Plaintif”) applied for Supplemental
Security Income (“SSI”) and Disability Insuree Benefits (“DBI”) payments under the Social
Security Act (the “Act”), 42 U.S.C. 88 401-43381-1383f. To receive SSI benefits, Plaintiff
must show that her disability began on or bettwe date she applied for benefits. 42 U.S.C. §

1383(a)(1); 20 C.F.R. § 416.501. To receive DBI [ienePlaintiff must show her disability
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began before the date she was or will be ilastired, which is March 31, 2015, and that the
disability existed for twelve edinuous months. 42 U.S.C. 823(a)(1)(4), (c)(1)(B), (d)(1)(A);
20 C.F.R. 88 404.101(a), 404.131(a).

An Administrative Law Judge (“ALJ’ronducted a hearing dhe claim on May 18,
2012. At the time of the hearing, Plaintiff wastyefour years old, had completed the eleventh
grade, had obtained a general equivaledipjoma (“GED”), and in 2010 had begun taking
classes at Virginia Western Community Colleggdministrative Record (hereinafter “R.”), at
41, 46. Plaintiff claimed that her disabilitydsn on August 8, 2010, when she was injured in a
car accident, suffering a broken pelvis, broken, nibmoval of her spleen, liver lacerations, and
a rupture of her diaphragm. R, 35. Plaintiff's ounsel represented dng the hearing that
Plaintiff continues to suffer frorpain in her pelvis, lower back,iand head. R36. Plaintiff
also has difficulty sleeping and cantrating. R. 37. Prior to tteecident, Plaintf worked as a
receptionist in medical facilities for approxately eight to ten years. R. 48. Following the
accident, and in April or May of 2011, Plaintiff atipted to work as a cashier at a convenience
store, but claimed that the repige motion of sweeping the flo@ggravated her back and pelvis
injuries, causing her to go to the hospital, andsthted that she has not worked since then. R.
49.

A. The ALJ Decision

The state agency denied Plaintiff's application at the initial and reconsideration levels of
administrative review. R. 86-105, 106-127. On M&y 2012, ALJ Jeffrey J. Schueler held a
hearing to consider Plaintiff's disabilityasm. R. 30—72. Plaintiff warepresented by counsel,
and both Plaintiff and an independent vocatianglert testified. During the hearing, Plaintiff

testified to suffering from pain in her back, gelvand head. R. 51. She also testified that she
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suffered from severe headaches brought on bgssaed caused by traumatic brain injury, and
that she had difficulty standingrfeong periods of time. R. 52-54.

Determining disability, and thusligibility for Social Secuty benefits, involves a five-
step inquiry. Walls v. Barnhart, 296 F.3d 287, 290 (4th Cir. 2002). In this process, the
Commissioner asks whether (1) the claimant issngaged in substantial gainful activity; (2) the
claimant has a medical impairment (or combora of impairments) that is severe; (3) the
claimant’s medical impairment meets or exceedsstverity of one of the impairments listed in
Appendix | of 20 C.F.R. Part 404, Subpart P; {48 claimant is unable to perform her past
relevant work; and (5) the claimant cparform other specific types of workee Johnson v.
Barnhart, 434 F.3d 650, 653 n. 1 (4th Cir. 2005) (@iti20 C.F.R. § 404.1520). The claimant has
the burden of productionnd proof in Steps 1-4&ee Hunter v. Sullivan, 993 F.2d 31, 35 (4th
Cir. 1992) (per curiam). At Step 5, howewitre burden shifts to the Commissioner “to produce
evidence that other jobs exist in the nationaheoay that the claimant can perform considering
h[er] age, education, dnwork experience.”ld. If a determination of disability can be made at
any step, the Commissioner naeat analyze subsequent stefse 20 C.F.R. 88 404.1520(a)(4),
416.920(a)(4).

The ALJ found that the Plaintiff had not egga in substantial gainful activity since
August 8, 2010, and that she suffered from residuals of the motor vehicle accident, including
multiple fractures of the ribs and pelvis, rarabof the spleen, and numbness of the face and
tongue. R. 17. The ALJ found that these impaints caused more than minimal functional
limitations and were thus “severe” under step,twhereas the mental impairments of anxiety,
depression, and post-traumatic stress disorakndi cause more than a minimal limitation in

Plaintiff's ability to perform baic activities and were thus neevere. R. 17-18. At step three of
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the inquiry, the ALJ determined that Plaintiffddnot have an impairment or combination of
impairments that met or medicakgualed one of thiessted impairments in 20 CFR 404 Subpart
P, Appendix 1.

Based on a consideration of Plaintiff's meali record, the ALJ determined that the
Plaintiff had the residual futional capacity to perform lightvork as defined in 20 C.F.R.
404.1567(b) and 416.967(b), except for that which lwves® more than occasional operation of
foot controls with the left lower extremity; climbing ladders, ropes, or scaffolds; involves more
than occasional balancing, stooping, kneeling, drmgg crawling, or climbing ramps or stairs;
requires more than frequent rotation of thekner more than frequent peripheral acuity; or
involves exposure to hazards of concentratgubgure to noise or vibration. R. 19. Additionally,
Plaintiff has an eleventh gde education, earned a GEdawas attending classes at a
community college from which she was scheduled to graduate from in 2@13Her past
relevant work experience incluslgobs as a medical receptionidata entry operator, cashier,
and seamstressd. The ALJ found, based in part orstienony by the vocational expert, that
Plaintiff would be able to pesfm this kind of work in the future, specifically citing possible
careers as a receptionist, appointment cldgka entry clerk, or loan clerk. R. 22.

On May 13, 2013, the Appeals Council denkdintiff's requestfor review, and the
ALJ’'s decision became the Commissioner’s fidalcision under 42 U.S.C. § 405(g). R. 1.
Plaintiff filed the instant suibn July 2, 2013, seeking judiciedview of the Commissioner’s
final decision.

B. The Summary Judgment Motions
Plaintiff contends that the ALJ erred in failitmygive greater weighb the opinion of Dr.

Thomas Shuler, Plaintiff's treating physician. Pl.’s Mem. in Supp. 22. Plaintiff acknowledges

[4]



that the ALJ gave substantial weight to all @f. Shuler's opinionssave for his projection
regarding Plaintiff's future rate of work absenclest claims that the ALJ failed to consider the
requisite factors in refusing to giwentrolling weight to this opiniorid. at 23. Plaintiff further
claims that the ALJ’s credibility findings ar®t supported by substantial evidence, arguing that
the ALJ failed to articulate explicit and adetpiaeasons for disbeliewy some of Plaintiff's
testimony.ld. at 26.

In response, Defendant argues that &ie)’s decision is supported by substantial
evidence, stressing that it is the ALJ’'s job to assess credibility and that the ALJ in this case did
so properly. See Def.’s Mem. in Supp. 1. Defendantgaes that an AL is not bound by the
findings of a treating physiciamd asserts that the ALJ did gigeeat weight to Dr. Shuler’s
findings in areas where his expse was relevant. Defendantrttoer claims, however, that the
ALJ reasonably found that Drh8ler’'s absenteeism opinion wast supported by the objective
medical evidence in the recordl. at 9. Defendant states thithe ALJ reasonably assessed the
credibility of Plaintiff's tesimony, finding that the numerous difactivities sk was able to
perform and the positive reportsestepeatedly made to doctorsdaaa claim of total debilitation
less than credibled. at 11.

C. The Magistrate Judge’s Report and Recommendation

The Magistrate Judge recommends denyimgniff’'s motion forsummary judgment and
granting the Commissioner’'s motion. Addressingimiff's contentions -- (1) that the ALJ
improperly gave no weight to Dr. Shuler’s opini@garding Plaintiff's future absenteeism from
work, and (2) that the ALJ improperly discredit@laintiff’'s statements of disabling symptoms --
the Magistrate Judge found that the ALJ had icimmed all of Plaintiff's relevant medical

evidence in accordance with the regulations artidetermined the appropriate weight to give
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each medical opinion. R&R 3, 5. The Magistratelge also found that the ALJ had properly
assessed the credibility of Plaintiff's testimoffiynding that substantial evidence supported the
ALJ’s determination that Plaintiff had exaggethteer incapacity and the alleged severity of her
symptoms. R&R 13.

Plaintiff timely filed Objections tothe R&R on August 12, 2014, arguing that the
Magistrate Judge erroneouslgnciuded that substantial evidensupported the ALJ’s decision
not to adopt Dr. Shuler’s opiniathat Plaintiff would miss morg¢han three days of work per
month. Pl.’s Objections 1. Plaifftalso claims that the MagisteaJudge erroneously concluded
that substantial evidence supported the ALJ&ditility findings. Pl.’s Objections 3. Plaintiff
contends that the Magistrate Judge impropeeljed on evidence submitted to the Appeals
Council and misstated the sewgriof Plaintiff's disabilities throughout his report. Pl.’s
Objections 3—4.

[l. STANDARD OF REVIEW

A reviewing court must uphold the factuahdings of the ALJ if they are supported by
substantial evidence and were reached thraypgtication of the coect legal standardSee 42
U.S.C. 88 405(g), 1383(c)(3%raig v. Chater, 76 F.3d 585, 589 (4th Cir. 1996). Substantial
evidence is not a large or cithesrable amount of evidenc®ierce v. Underwood, 487 U.S. 552,
555 (1988). Rather, it comprises “such relevant evidence as a relasoniad might accept as
adequate to support a conclusioRjthardson v. Perales, 402 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)), and “consists of more than a mere
scintilla of evidence but may be somewhat less than a preponderaswes’. Celebrezze, 368

F.2d 640, 642 (4th Cir. 1966).
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In determining whether the ALJ's deasi was supported by subastial evidence, a
reviewing court may not “re-welg conflicting evidence, make credibility determinations, or
substitute [its] judgment” for that of the ALLraig, 76 F.3d at 589 (citation omitted). “Where
conflicting evidence allows reasonabhinds to differ as to whetha claimant is disabled, the
responsibility for that decisiofalls on the Secretary (or the Setary’s designatdhe ALJ).” Id.
(quotingWalker v. Bowen, 834 F.2d 635, 640 (7th Cir. 1987)). Itichately, it is the duty of the
administrative law judge reviewing a case, and thet responsibility of the courts, to make
findings of fact and to resadvconflicts in the evidence.Hays v. Qullivan, 907 F.2d 1453, 1456
(4th Cir. 1990). Thus, even if the court would have made cordesgrminations of fact, it must
nonetheless uphold the ALJ’s decision so longt @& supported by substantial evidencgee
Whiten v. Finch, 437 F.2d 73, 74 (4th Cir. 1971). Ultimatethe issue before this Court is not
whether Plaintiff is disabled, buthether the ALJ’s determination is reinforced by substantial
evidence, and whether it was reacheaulgh correct application of the lawCraig, 76 F.3d at
589.

[ll. D ISCUSSION
A. The ALJ's Assessment oDr. Shuler’'s Opinion

Plaintiff contends that tfhe Report and Recommendatierroneously concludes that
substantial evidence supports the ALJ’s decisiontmatdopt Dr. Shuler’s opinion that plaintiff
would miss more than three days ofriwper month.” Pl.’s Objections &ee also Pl.’'s Mem. in
Supp. 23 (“The reason given by tAgJ in rejecting Dr. Shuler'spinion regarding absenteeism
is insufficient and not suppoddy substantial evidence.”).

An ALJ is required to give the opinion ofteeating physician contlling weight if he

finds the opinion “well-supported by medically acceptable clinical and laboratory diagnostic
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technigues” and “not inconsistent with the atkabstantial evidence in [the] case record.” 20
C.F.R. 8 404.1527(c)(2). The ALJ must give “gaedsons” for not affordig controlling weight
to a treating physician’s opinion. ZDF.R. § 416.927(c)(2). Furthefrthe ALJ determines that a
treating physician’s medical opan is not deserving of contimg weight, the following factors
must be considered to determine the appropwaight to which the opinion is entitled: (1) the
length of treatment and frequenoy examination; (2) the naturand extent of the treatment
relationship; (3) the opinion’s support by medieaidence; (4) the opinion’s consistency with
the record as a whole; and (&e treating physician’s speciaimn. 20 C.F.R. § 416.927(C)(2)—
(5).

| find that the ALJ properly considered all Plaintiff's medical evidence in accordance
with the regulations, and determined the appeteniveight to give each medical opinion. R. 19—
22. The ALJ “accord[ed] great weight to thensistent and well-supported opinions of Dr.
Shuler and the reviewing physiciaasthe initial and reconsiderai levels.” R. 21. The ALJ did
note, however, that “he . . . accorded noghieito the opinion by Dr. Shuler concerning
claimant’s expected absences from work becthsdrequency indicated is not supported by the
objective medical evidence of record.” R. 22.

Plaintiff's objections assert that “[i]t islear in the medical source statement that Dr.
Shuler opined plaintiff would babsent more than three tinJger month due to her impairments
or treatment” and that “Dr. Shuler clearly eaipled his opinion regardingaintiff's absenteeism
by noting plaintiff was not yeat maximum medical improvemeand needed further rehab,
which would result in excessiabsences.” Pl.’'s Objections 1-the record does clearly reflect
that Dr. Shuler checked “[m]ore than three tineesnonth” in response to the question “how

often do you anticipate that yourtgant's impairments or treatmentould cause your patient to
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be absent from work,” but it is equally clear ttiegre is no explanation or greater level of detail
provided. R. 1267. The statement Plaintiff ctesabout maximum medical improvements has
nothing to do with the question about work alzsss, and is insteadsgonsive to the question
about “how . . . environmental factors [areelik to] impair activities.” R. 1267. | note that
Plaintiff’'s objections therefore inaccurately cheterize the findings ofhe Magistrate Judge,
who correctly concluded that Dr. Shuler's opmiwith regard to Plaintiff's absenteeism was
presented in a conclusory, check-the-box fashaod, that they also mistakenly apply unrelated
conclusions to the issue at hand.

| find that there is substantial evidencesigpport the ALJ's determination. The ALJ
relied upon the opinions of numerous doctorscafitained within the medical record, to reach
his conclusion. Plaintiff'secords reflect that hgrelvic fracturedealed adequately and that she
soon began to be able to ambulate independertkigrréghan being unable to bear weight with her
left leg. R. 861-72, 899-900. Stage agency physibDia Hartman found on October 19, 2010
that Plaintiff would be able to perform light etienal work within twelve months from the date
of the accident. R. 887-94. In a November 4, 20E@ting with Dr. Shuler, Plaintiff reported
that she was doing well, with no major complairgad Dr. Shuler infored Plaintiff that her
fractures were healing. R. 903. On April 5, 2011, state agency physician Dr. Richard Surrusco
reviewed Plaintiff's records and concurred with Blartman’s findings that Plaintiff would be fit
to work within twelve months of the adent. R. 111-13, 121-23. As the Magistrate Judge
noted, Plaintiff was cleared to return to waik allowed by her OB/GYN following her last visit
with Dr. Shuler, and Plaintiff reptid at that time that she could walk with no difficulty and had
full, active, and pain-free rangd motion. R&R 11. Plaintiff was ab able to perform numerous

life activities, and although PIHiff asserts that the “Court . . . erroneously summarizes
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plaintiff's post-accident divities of daily living” by failing to take intaccount the help Plaintiff
has needed, the fact remains that the Alakworably relied upon botthe extensive medical
records documenting Plaintiff's recovery and thstimony of Plaintiff heself, which suggested
an ability to perform basitasks. Pl.’s Objections 2-3.

Although Dr. Shuler’'s finding regding Plaintiff's likely work absences is a piece of
conflicting evidence, courts may nse-weigh conflicting evidence Craig, 76 F.3d at 589. It is
ultimately “the duty of the administrative lawdge reviewing a case, and not the responsibility
of the courts, to make findgs of fact and toesolve conflicts in the evidencddays, 907 F.2d at
1456. The ALJ acted appropriately nefusing to give Dr. Shuler'sonclusion about Plaintiff's
work-related limitations controlling weight, asvitas “inconsistent with . . . other substantial
evidence [in] the case recbt 20 C.F.R. § 404.1527(c)(2). iBhwas a “good reason” for not
affording controlling weight téhe opinion. 20 C.F.R. § 416.927(c)(& considering the record,
| agree with the Magistrate Judge’s finding ttiet ALJ’s decision was supported by substantial
evidence, and | therefore “uphold the ALJ’s decisidhtiiten, 437 F.2d at 74.

B. The ALJ’s Credibility Assessment

Plaintiff also contends thaft[tlhe Court errmeously concludes substantial evidence
supports the ALJ’s credibility fidings” and that “Plaintiff's aovities are muchmore limited
than outlined by the Court and the ALJ,” warragta finding of disabilit. Pl.’s Objections 3—4;
see also Pl.’s Mem. in Supp. 25 (“The ALJ’s depictiasf plaintiff's activities is not accurate.
Plaintiff's activities are much more limited ah outlined by the ALJ. None of plaintiff's
activities are inconsistent with disability . . . the ALJ failed to articulate adequate reasons for
rejecting plaintiff's testimony.”)However, the Magistrate Judeuind that “the All’s decision to

find Rice’s testimony not fully credible” wasipported by substantial evidence. R&R 15.
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It is not the role of this Court to determine whettaintiff's testimony was fully
credible. Craig 76 F.3d at 589. Ragin, the question for the Courtushether the ALJ applied the
proper legal standard in asgegsPlaintiff's credibility, andwhether the ALJ’s decision is
supported by substantial evidentd. The ALJ determines whethar claimant is disabled by
pain by a two-step procedsl. at 594;see SSR 96-7p, 1996 WL 374186, at *2. First, the ALJ
must find “objective medical evidence showing #xistence of a medical impairment(s) which
results from anatomical, physiological, or psychological abnormalities, and which could
reasonably be expected to produceghm or other symptoms allegedCraig, 76 F.3d at 594
(quotations and emphasis omitted). If such ewdeis found, the ALJ must then evaluate “the
intensity and persistence of tblimant’'s [symptoms], and the extent to which [they] affect][]
[her] ability to work.”1d. at 595. Among other factors, the Akllould consider all evidence in
the record when evaluating the claimantigdibility, including “[d]iagnosis, prognosis, and
other medical opinions providdxy treating or examining physans or psychologists.” SSR96—
7p, 1996 WL 374186, at *5. The ALJ's determipnati“must contain spét reasons” that
“make clear to the individual and to any subsedgueviewers the weight the [ALJ] gave to the
individual's statements and the reasons for that weilghtdt *4.

The ALJ noted that Plaintiff experiencad automobile accidémn August 8, 2010, but
that records from October 4, 206€flect signs of internal heatinwith no complications. R. 20.
Plaintiff reported on November 2010 that she was “doing welith “no major complaints.”
Id. On July 15, 2011, Plaintiff's mood and affectree@ormal, and the physician did not record
any abnormal clinical findings relag to the musculoskeletal systetrd. On March 15, 2012
and April 13, 2012, Plaintiff received neuropsyagtal examination which gave her a score of

six on the Beck Depression Inveny, reflective of only a “minimalevel of depression.” R. 20.
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However, indicators suggestetat Plaintiff may not havébeen entirely honest, with Dr.
Wellborn claiming that there were “subtle suggestions” that Plaintiff “attempted to portray
herself in a negative or pathologl manner in particular areafR. 21. At a pain management
evaluation in April 2012, Plaintiffeported pain at a level of onBt3 on a scale of 1-10. R. 21.

In addition to the medical reporitsdicating that Plaintiff was natebilitated, the ALJ also noted
that Plaintiff had been able to perform sigraint life tasks like attending college, giving birth,
doing household chores, andiogrfor her infant sonld. In sum, the ALJ found that Plaintiff's
testimony was exaggerated because her limitationiée wdal, were not severe enough to rise to
the level of disability.

A reviewing court gives great weight to tA&J’s assessment of a claimant’s credibility,
and should not interfere with that assessment where the evidence in the record supports the
ALJ’s conclusions.See Shivliey v. Heckler, 739 F.2d 987, 989-90 (4th Cir. 1984). In considering
the record, | agree with the Magiate Judge’s finding thatdre is substantial evidence to
support the ALJ’s determinationahPlaintiff's testimony regardg the intensity, persistence,
and limiting effects of her symptoms was not fudhgdible or substantiad by objective medical
evidence.

I\V. CONCLUSION

After undertaking a de novreview of those portions of the R&R to which Plaintiff
objected, | find that substantiavidence supports the ALJ®onclusions. Accordingly, | will
enter an Order overruling Plaintiff's Objectiorajopting the Magistrate Judge’s R&R in full,
granting the Commissioner’s Motion for Summary Judgment, denying Plaintiff's Motion for
Summary Judgment, and dismissing this actiod atriking it from the active docket of the

Court. An appropriate order follows.
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Entered this3th day of September, 2014.

Hiotasrae /’r Plevs”
NORMAN K. MOON
UNITED STATES DISTRICT JUDGE
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