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i..''.',', ..l , ....f;, ..: .; ..( ' ,,'.'!u.. . ki . ,. , j: . . . j r. . ) jpChief U

.S . Distro t . Judge .ê è .: ' ..''
. . , / . . . t . . . ! : , . . . .. . . :Respondents . ' ,)'': :. ' ' 

.. : / , .' l :. :k : . , 'J t . 1y . . ' . '1 1 s ., ,t . . .. ; . . . . . . !.) : t .t l ' i . -! - ( , 
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. ' f , L ( % ;?.j';'; : ' . . , ' I . ;.J I j j , '. 1 .. r . kt '' r .' -., , .,r ')L . l i â (. . è . . . .. : . .J . . . .. . . .:. .: t ' . .a! t .( ..y. . i , ; . ) j . . ;. t . 1 ' . ' . ' . ç ; -. , . : . . . i ...., . (,.Daughton Willinm Lacey , a Virginia inrnate procee
,
d,ing pro se, ? ;

. s, . ) (. .! : . , ( . ; . ; . ;% . : . . I ..;r., . . . : s . . . y r; . y ; , , j . y.. '.. . ) ; 1 ..' : .. ( . i ; . , . .( : j , .this petitioh f or a writ of habeas corpus pursù'ant .to :28 J:'' .)''
. z

' 

; ' ' 1 ' '. . . ., , t ..' .. : ' 1 . ' . . .11 $ 't' ' ' . . 
' .

$ 2254. Petitioner was convidted of first deqyeè .lmùrder
. r' . . 

' ' ' 
)( '' ''

a jùry trial in the Frederick County .. . , . :. Icircuik ? 'ecourt
l . . ï'

1987 and was sentenced to life in prisop.

. . . L
. . ' .' J. 1

. . S ' ( 4ù 'alle esH j
. pj' . ) . ' . . .

the following grounds entitle him to habeas corpus'relief:
i

. j . -j ' . .. . .
A . The Commonwealth ' s Attorney allowed several witnesses. :to ,' .F:';.t' ,L.,' ( ., ,. . . g . . .. . ,.g j . . - , , . .testify as to petitioner ' s prior criminal conviçtibn, . in : ... : > .) : ' t::

' tion of the trial judge ' s order; '' , ' M '' .,. 'i1 ' ..'' *1 !ièviola
. . . , . 

. : . .: . :. ' .. : '.
' 
'. .
'' 
-1-. 7' : ) : : , ' c . . .. - ' . : ; ' - 11 J : , . : ' . ';.
. . . . . ,. ! :) . , ; . è. : : . , , : . .' 
k j-mo'ny ';'.'. .:'' , '' lj : '$'i.5 ...' . ) :,.,,,$r. ''B . The Commo:wealth ' s Attorney knowingly used tf alsp tes ; :, ,yy ,.y, ,, .y, y . . , . : , , ( .: , .

,and refused to comply with petitioner ' s counsel # s di4covery : : /: ):t,),,.: :.: ,),,,, . . I k , . , , , 
. 
., .reques tB l . . . .' ..) ! !?,,'. '. 1., f ,:'

, . . 
'i s i' ;).. f' ! . :. , ' k.( . - .. . L!: 'i; : ' 'i .' . ) '). 2 ' k ; ' . 4 j t .' ;':' . . .. t: .g. : 't 2. . , I '. 1 . l . 

'' . ' . . .
. ; ' . R ? : u; . j ' , ). .. ,.. 

' 
..,1;, j (,( 1) (a) Kristie M derspn testif ied that she sav blood ,on ,,i :.. ; , , , ;

lr ' ' *5 ' (jryjs (jj.s jjjjk ji '$.i '-g) è .: x $ fh ''. ' - .' . -f rt ' .the petitioner s pants , but the only substahge,' pzi , q, ; , ) ; ,;,.;v . 
' ' ). : ; ) 7 . 

' ) . 2. 2'. .). .. J . ; ;pants was red candle wax; .j: : , ... .) ,.:ë9 ,..
'

:,,:j' ..r :.:,.î .:;:jr
.
.

. . . :y . y, : . r
. g . . . .

.( l ) (b) The Com onwealth ' s Attorney f ailed t6 disclose . , :è1:.t .2 .L:,;.
the certif icate, of the test of blood on petikioner 's (:; ?;7 .k r :,' ',;à.. . . u . : .. . ;. , y) , r . .pants conducted by the Bureau of Forensid Sçiencd . ' ' Thé tl' :' ''. ' ' :::

f icate revealed that the blood on peiitionèr '.s: #ants ''tt'' , ! . 
' 

.
: 1certi !, r,.). t ! '. .. .: . .L . : . ., ' J . 1 . . 

sdid not màtch that of the victim, and this lyiid. pnce w, oûld. ',! yt ir2 : . 
:.'
,
! :

' 
. ç , t . j' j: ;. . q . .' j j ; . . ' ' J . j t t.j j. ( y ç y . ; . .. , J, . r g ., .. y.. j . , ' v.

:
. ( ; qs..have exculpated the petitioner ; ! ,,:, ë (,'.

, .' ) : ) . . ), , , :,. ' ''. . . : ' ï ; j :' j . , : .'.. j . . '; . . : .. r ' j j..! ,, , ,.g j , j . . ;g . . ,,.t ,t;. ', : - i9. ' . .. . 
L 
: : : i . : . . ' . (. . , j'.( 2 ) Lawrence Avery te/tif ied that the victim. F@gs:' killed'g .,1( .., . . '?)i hopping mall , whereas the Commonwealth ' s theory ,V:s t'i g9qp . '! 'n a s :. .: i ; ;,

that the victim had been killed on a mountaih; r., ' 

t ) i; ; ) :(, ;,
,,, 
i ,:.,y$),. y . .. . ., g . J' . y

' 

. x . .. j jj ; , .. y .
.4 s ..y y . j y , j , : ,, . ,: .;. - ?. .. . (. . : r , , . .

.
. j

% 1 ' 
; ! . . !,. . 

.( 3) Earl Lacey (no relation to petitioper) jlrtpstif iRd':!:,, 7i 
;that peti.tioner had admitted killing the Jvictim .tp veNy .. ,

d ing a basketball game at the Fréderick: Cöùpiy f Jailur : ,' 
.' ' ) : .j '. 1 ., 'j .. . - - . .? . k ; :.. , 2 .; 1 . : ., . . . (. . . . : . J( . ,

: , . . . . . 2.t :- . !'r :. ) E) '.' ;1 '( * , ') ) ()' : '; q # igi i , r ti. ' ; . )

' 

. . .
. r) , q; : ' .''. ) ' , 71:. r. . ,

( ... 2 !(
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( 2 ) counsel f ailed to move for produètipn ''èbf .the
if icate of analysis and object'' to àqd a//qal ' thiscert , .: . .: . ) jt ( r .: . ' .claim; -kèt.è..)..y. .... T .,. .

. . . , : :
. l . '' , '.. . 

' '

(3) Counsel failed to object to and appqal therusê of' .J ..) . . %perjured testimony; 
.,..
q '

: . : . T 7 E . , i)j ) 'r t . ù: .j j, ,' y .' ; ,. . .':.j - g.,. z1,( 4 ) Counsel f ailed to raise ground ( C) on ap/e
, ; : q. , . : . . ; :

(5) Counsel failed to raise ground (D) on appeal;
l : ' . . ' ''

; j y(6) counsez fazzed to pursue tse speeuy srza.zp z,., ue .
trial or on appeal ; . .f, .' ,. .. ..).;,..: :::.,(f . 1 .': q . ! s

.
'
. 'v ?.. - t - . .,

( 7 ) Counsel f ailed to raise the ground of ipsBj*iciençy
of the evidence on appeal ; 'è '') . ' '

'
. J ( : . - . ' . . '.. :J ' (. ' . . . . l , .r

(a) coupsez fazzed to object to th. use o: ts. .yrpbzà:
j ' : . .. ' 'witness ; : 
. 

!

: :'ê . .

.(0 : k(9) Coqnsel failed to move for a continuance p p eparp
. . . : . r .. . , . . . . .!. . y . .; i : -f or that Fitness # s testimony; 

,$ . , :

. y .(10) Counsel failed to raisp the false arrest sype;
. . . J' . . . .: jj . . .

: è . 
. . .. . i . ..

(11) Counsel failed to subpoena Keith Keistey ldespite
: ,petitiongr ' s request ; ;

( 12 ) Couhsel failed to challenge the suf f iciepç# pf
indictments at trial or on appeal; l .'''; ' ) .- '' -

'. ' . ; ' ' , ' -
,. kxerr ,i .(13) Counsel failëd to voir dire the jury gn whe 

:. - j : . .. ,- : ., . j è,)they had read the prejudiciàl newsp.aper artiçlei. . . : t,;;. , y: .. . . :,. . . . . . - , ' . : . r
. . . t.) . Lj . .. . t : i, .:ô . :

. . 
.
. :. .

. : , , a , j. . . :( 14 ) One issup raised on appdal wqs procedura
zll#' . ..., , ?,, l:' ), y.

. . . . 
. . . :. ; .; .; -, '.. j E . '. - . . ..def aulted due to counsel ' s exror ; ': ' .:c,' . .i.ë;,'.. ' . .'.. .: )r''..'!.l':),. .z,:,. ;,, 

' 
. . ; . , : .. . ' . . . j. . . y .$. ; . ; . ;J

.
. 1. . . . , 

. . ., . 2. .. . . ., ; ;
. : ' . ' ; . t ,;: , . ; r , , . - :'

( 15 ) Counsel f ailed to investigate potential t,witnesses ( . ' . ' ' ' :ï itt.y 
yy a ys y yr , , ,.t , yyy , ,and instead had the court appoint a Private inv à g , . , . :., , 

y g:, . ' jy . j . . .; . r .. . .. ; k . .who did little or nothing to inveàtigate 'the qlsei
, :, y, ( .;q ., gj .yJq. ,, ' .

, , y. (2. . . ., , . t ,.' .
, . . 

. . : : J '., .: ( . J 1. .: , . : . .. . . 1 . . .r ; : . .: ' . . .. . . .: ' : . .

( 16 ) Counsel stated that they were ovérloaded with ce es 'l. ':.. ,'f I'. . ':'
d ld not conduct a proper investigation; beçause of L'' '' ' .'t ' ' '''.an cou

. 
, 

. .. i . .this and because petitioner 's alibi witnqss wasq Rillèd, è( :,'::,'
. ' u! , .' '; ' ' ' J J' ' - 2 t . .' .: . ' .petitioner was deprived of a def ense; ' .' C , : ')

. .. 2 . ' : , , . % v . .4/
f . 1 ). ,. . ) ' 7 , . . )') ( ; ,. rj . .. . j ' '. ' ' L : . .

( 17 ) Counsel refused to allow petitioner to teytify ' in ,.( , :
yhis ou  def ense af ter the jury had been inf om pd of liis '' : : .'5 .

prior cpiminal record. 2 :
' . ' ' t ', .v . , f . . . y' J '

. 7 p ' ' '' ' y jy' .-a ' j. , ..r, . . . ;., , ; ,. . .y.
. 

' ' . S ., ' - r ' . ' .: ': ', :':Respondents 
, through counsel , have f iled . a motioq .%o dispiss l. . . m . ' .b t.:S l ' = . . ' 2 . ' , . ' )'2 ; 1 1 - '; ,' . 

' 
. .: . j 4l.'.u'.',& y. 7. g ', k ' . . .). ' '. 

' k ' i '...L.t ,,'. : : .. y - . , : . .. ,; '. r . , ? . , .. . .
. j.: ,. . . . , ,x . ;, .j ...,. .

. 
' 
. , ;3 ' ' . ' '.

. , . ' ; , .' 'î : i : - : - '
. L ..; , .. . ':.

' . ) ' . , .. ,: L f. ? ' . '
l J .:-' t : . ' .' :.:' 1 . ,

. ' . . . ' (

'
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.. .) ' , ' g t . .'. . 
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. ' , , t . , 4.,. .4 , ,

. . ' . '
, . k . jy y . (, 'j . ' r .. . . , : .: ) j. .

. 
. . . ; , . .. , y; ( l ' .) ' ' .. . ; .; ' ; , . 

. . ' ' . . . . . . . !. , 
'
. 
' 

j . . . .: .. ('
, , - 

- ( . ; '' .. ï t ' ,', f ' r. ' . '.. . ' . ' i . : ' 'jï. . J . . . . . . . : .
. . .' . ) l ' ' . . '- ' . . .; ' ' ' . .' S '

1r ' z ' : p 2 ' ' èthe petition, supported by the rlcord of petitioner s 
.
state triql , !, , :, : , :;ê .

. . : . . . . 
' . : . ' . 

% .-. j . ) , . . ) . : .1 '. ..q ;, , :k 
. , , : , . . I (

.. 
.. ' ' J . 2 , .

and post-conviction proceedings . Pursuant to the , ,,; sttand,
ardixt: ', .! :i :, ,'. , , , , t . .. g. r . . . . . .. . ...: v . .. .. ' ' . . . .. jti.: .. r . : .; .' . :

hi C rt ' ' ' ; ' ': '' '1established by the Fourth Circuit Court of Appqals , 
,% s QB . (, : . ,: 1ë ' 

- 
' . t : ; . . . . : : . :.

. 
- 

. . ; .'!' . .. ... .

X0Yif ied Yhe Petitioner Of reBpondent: # motion @ Roseboro -' .. V ..'i'.L. . 'g ::.L. . ':. 
' 
' '

,. 
'
tt .

. . y , ,. . . , . . ;..j . .. .: ,.. r . .( . .

' 

. .. jlg ,j
'
) )

, j z . : .. , t : j g . y, . : , , ., ., , . , , .. . . 
. 

.. .,. 
. it

Garrison, 52 8 F . 2d 309 ( 4th Cir . 19 75 ) . Petitioner was ; qiven : ahlLl , ?,.,! .ï;,l.': .I t 
-
. 
1 ' ' . ''- . ' ; ' ' . : . . ! ,.T.J ' ., . . ;. k ,
' : ' : : , . s. : ; ,. r- . . .. . ,. . c . . . ,

. jopportunzty to submzt counter-a,zzdavzts or other rezevqaE, 
w zaqzkce,,.. .,,, .

, ... ...
, . .. . . -- . ' . , . .-?t,!: ,. . :.: . -.
. 

' ' 
. ' '& !''' h '. ' ' .' . -. ' . .)..'< : .'. ' . ''!: .').: '1. . - . . 

.. y . .
contradicting, explaining, or avoiding respondent. s ' qvidençe .,: ? ) ),' ,. :,t. . . . . - : ... ë :

-
,
. - : . . : - . , 

. . (.- . ç , .:: . :, -. ) ,.- ., . .@ : . , Fr. .. , .

M ditionally, petitionek was warned that a failure '*p''' reàpopd . ',E :,J ' :7 ; '' 
. . 

' : r . . - . ) ; . i $ r' . ë.l : J , . I * CJ L' ) . :, . . 
. a .. , 

.. . . . ; ) :. . r , j

i te result in judgment for the respondents :è''':,: . f . ' ')might , if appropra.a , :(g 
,: : . .

, . . i ' ' ' ') ' . : . . ? : . , ; .. . . . . . . .i. ., ' 7 ' ) .: : ' . .

Petitioner has responded; theref ore, this action is ripe 'f or thisl; ,' ; :' ' ; :7E'
, . *>*' . - 1: . . - : . . :, t ,' ' z 1 .y. , y ' ) '.. kj. . . ., , ) . , .y 2 ! , : .2 .,

' ; ' :. ' 1 . ..' 
' ' . (Court ' s consideration . ' 

, 
: , , 'q L ..

. l .t l . ' . . t ) ' ) ! E!
. : . , (, 5', . - - . f ' . :$ ' j. . , . (.- .' . ..ï .

Petitioner directly appealed his conviction to th: Vi<ginisj , , ',
. 

': J ' - ''x 'v ' . . : (,. ' 1 ' :, ' ..yl; , , 
' . . ' .

court of Appeals, raising two grounds: (1) that he wasl tried i:,
. . , , . ,. . .' . .: . ' , . r, .

. : . 7 '' . . : . . . . ( ;

iolation of his right to a speedy trial; and'' ( 2 ) '. lthqt 'thé'.V ). ' . . .' ). ' . -
, . 

- 
. . . , . .,t.: - .t ): . & .. : J.. ).disclosute of his prior crO inal record

. to the . . jury ' was':
. ' 

. ' ; . . . : ,.. ' . ' ! ',L, . .
,. ) ;..: . .y :. ; ,:) ,. . ..x .j .'. . j t . .

rejudicial . The Court of Appeals denied the appeal pp dlaim ( l ) ;.P . . . . ç

' 

.: ' ' r ' . * ? . ' ' f ' ' ''i .: . . , '. . ;.k : ) J
and grantëd the appeal as to c l aim ( 2 ) . . It thep ' qf. f. i4ppd. t yt. h@i(. l .yg y . , . , , ; .. .j y, ., .; y g .. , . .

t 
y 
;
, 

. 
:
,
,, g ( j . ,( : . . .. j . , . 

' . . . , ; . i . . ,. . j. . .: . .t . ,conviction
, tuling that the ' second ground was , procedurafly. ,barredy , .

.j : ( . . .2. . . . . . . ( ; 
.f or f ailure to f ollow the contemporanvoùs obaeqt, ipn . k mJ!le's,' 

. i : ' - u ' z k ' (: ' .: ' .' 
, rê:. r ' . - : . .

Petitioner then appealed to the Virginia Supreme Coprtz ra'iàinq' the .
. 

' -  ' i '' ' . '' ' 'ZZW' '' i ' 4g: . ; ., : . .

same claims . That court ref used the appeal , f inding grouhd J( 2 ) ') ùo': .' ' . ' ' . . ..t . % '. 1 'j i X.. .. t ' .; ), .:. ti 'u v. ( .'j
Jbe procedurally barred under Rule 5:15* and citing Hàrris v. Reedq'

. ' ' 
... 2 . ; . . .

. ' ' ' 

q* :4 8 9 U 
.S . 2 55 ( 19 8 9 ) . ' .': .', .''

Under Rule 5:25
contemporaneous objdctiop
in order to preserve the
absent a showing of good

of the Virginia Supfeme Court
must be lodged by a defpndqht
issûe for review by thq Supremeècourté

! -  ' '' ' ' ' 'X '

C ZYSO . '' ' 1. '' ''

:'k . . .
2. .

, ') : . - !
7 kules ' a:' ' #
dt trial
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'

h

.) :
. .
*

. . J! .'

. 
'

.. 
' 
'* ' ' ' 1.

itioner then filed a petition for a writ qf habqlslzcgNpqsPet
. v :' . ' ; . r . : ) .1 ' ' ' ' . ' : .. ' '. . (. . . ' . . .. , . . ,j, @ . , . ,

. 
' . . . '

in the virginia sppreme dourt, raising essentially the samë.claims
. .. , . . . : .. ' . .

. . . . . . i . ) ' .
. . ' ' r , è

that he brings in the instant petition. However, he 4ppeqrqd tQ.
. ' ' 1 ' ' ' ' . .

' . .. 
') ; ' . ' . ' . .. !' t : .- ' : ;

. .:. .... .: (
raise only the following issues regarding his claim that he was

. . . . . . 
' . . . . ). '. '. k., r . : ,

è. ' . ' 'denied the effêctive assistance of counsel:

N. Petitioner was denied the effecti#e assistapcè of couns#l
. . . . ' ( . .' , . .in that : . . , 

' :.' ' ' . ''' . 
' 
.:' $ ' .:, '

. . ; . : . . .
. . f ' .

' : : .' . ' ''''

(l) Counsel were well avare of the erfors previbusly
cited in the habeas petition and Fere bou/d t9 appeqli:

khose errors ; ' é :' .''',;':' t..) . '''...r . è .è î'. 'basêd op

2 ) Copnsel did not give petitioner a copy ' of Ehe( . .

etition f or appeal; ' . è ' ', .P .
t. . : , t . . .

(3) Coùnsel refused to investigate witnessès, relying
instead on a private investigator who did little or'

' ( ' t ' ,
nothing; ' ! ' , . :

l ' . ' . . . ' ' : ê . '. ' ' . . ' . ' . . 
' 

,
. . . . . . . . 

' . . s ... 
'

.( 4 ) Petitioner ' s alibi witness had been kilied ' and . . .. ' 
,.. , .' . : .

counsel was overloaded with other cases # 1 .'l:aving : :
. 

-- 
. : ' .

petitioner with no def ense . ? : '' ., .: 
. ' ' . - ' ' .. 

e

s k
The Virginia Suprem: Court dismissed the petition, fiùding that

claims (A) through (M) were barred by the rule in Slavton v.'

' 

.

' 

.. .. '

' 

'

' 

'

' 

.. .

' 

.. '' .. .

' 

:

'

. 
' '' ' '' ' 

'
' .

Parrilan, 2 15 Va'. 27', 205 S .E .2d 680 ( 1974 ) .2 The cpurt qlso' f ound': (
. . . , s

. . - '. . 
' ' L ' .' .'

. j, . . . . , . . 'thàt 
claims (N)(3) and (N)(4) were barred by the rule in Penn v.

. . , , . . 
'. ' ' 

.
, - . k ' :. . @:) .

Smvth, l88 Va. 367, 49 S.E.2d 600 (1948). The other dllegations

were found to be without merit .

Where a state prisoner fails to comply with a state

rule, which failure providês an adequate and indepenqent

prpcedpral
: . ' . . . 

: . .

round Tor

the state's denial of relief, federal review will also be barred
: . ' ' ; ' . . i ;,

. ' . 
' 

;.' . 
. !

2 Under this rule, state habeas review is bakred 'by the
failure to raise the issue at trial and on direct appeal.

Under Penn v. SMvth, a habeas corpus petition ppst àllegey:
f acts ; mere cohclusiqns ok opinions will not suf f ice . : . ,

'' 
,. :

' : ' 
::

.. . g . . . f . .
5



àl relied on the proceduralexpres y

default, absent a showing of either cause for the default and

resuztzng prejudzce or actuaz znnocqnce. Harrzs v. Reed, 4a9 u.s.

255 (1989): Wainw/icht v. Svkes, 433 U.S. 72 (1977). ''Cause''

turn on a showing of a denial of the effective assistance of

counsel, a factor external to the defense which impeded dompliance

with the procedural rule, or a novel dlaim . Murrav v . Carrier, 477
. . 

ë

'

'' Vh titigner must '' 'U.s . 478 ( 1986 ) . To establish ''prejudice, e pe ;
. . r ' , . .

show that errorg worked to his actual and substantial disadvantage, l
. . . '

. . jinfecting the entire trial with errors of constitutional maqhitude.
' . 
' '''''- 

. 
' . '

. . :. . . . - . .. . , 
.j .

Id ' ' ,'* . , .

The Virginiq Supreme Court's application Qf the rul: in Penn ;

v . Smyth, supra, may constitute a valid procèdural bar if @ finding
. r . ). . . . . .. .

. ' . 
'

. 
. :y. . .

a-- eh- --z- z- s---a -- -d-q--.- --a z-d-p--a--. -t-t-,:---ua-.--
. . . , ' u . . 

. . - i , 
.

See Smart v. Scullv, 797 F.2d 8l6 (2d Cir. 1986). Iq this càse,
. 

' v ('..' ' . ' y ' . . l .
. . 

, , 
.

the Virginia Supreme Court gave petitioner the opportunity Eo amend

his petition to particularize his alleqations nllmhpred (N)(3) and
. . . .. ' . . . . .') . .

(&)44) in his state petition4; petitioner did not do so, apd iie

court then found his claims to be barred. Accordingly, this Cgurt

concludes the application of this bar rested on independpnt and

adequdte state grounds and that federal review of petitioner's

current claits (N)(l5) and (N)(l6) is likewise #rocpdurally barred.

The Virginia Supreme Court found that habeas corpus re#iew of

petitioner's claims (A) through (M) was barred because he had

4 'Claims (N)(3) and (N)(4) of the state petition ate the same
as claims (N)(15) and (N)(l6) of the instant petition. '

6

where the state court has



on direct appeal. A

Court of a procedural bar underfindinè by the Vixginia Supreme

Slavton v . Parrigan, supra, is entitled to a presumption of

correctne:s in this Court. Clanton v. Muncv, 845 F.2d 1238 (4Eh

Cir. 19881. Petitioner now alleqes, however, that he should be

excused from the procedural bar of claims (A) through (M) beéause

counsel was ineffective in not raising at trial or on direct appeal

all of the issues subsequëntly found by the Virginia Supkeme Court

to be barred under Slavton.

In order to assert a claim of ineffecti#e aésistance of

counsel as cause for procedural default, the petitioner must first

have presented such claims to the state's highest court . Murrav

v . - carrier, suora. In his state habeas petition, petitioner

asserted that counsel were well aware of the errors previously

cited in the habeas petition and were bound to appeal based on

those errors. He did not éssert, however, that counsel was

ineffpctive for failing to follow the contemporaneous objection .

rule such as to Dreserve such issues for appeal. The Court thus
. . 

' ''''' '''''' '

concludes that petitioner has not given the state courts the
. ' ' ' 

' ' ' '.

opportunity to rule on his claim of counsel's ineffectiveness for

failing to follpw the contemporaneous objection rule concerning the

substantive issues raised in his habeas petition.

In order to give state courts the opportunity to pass on the
. 

' ' 
,

constitutionality of their criminal convictiohs, a federal court s

should dismiss without prejudice a state prisoner's petition for

habeas corpus relief if it appears that the petitioner has not
J t

7

failed to raise these issues dt trial and/or



ekhausted his available siate retedies. Preiser v. Rodricu:z, 4ll

U.S. 475 (1973). However, even where a petitioner has not

1 resenied his cla- s to the highest court of Ehe state in which heP

was convictod, if it is clear that the state's law would bar state

review, exhaustion is not required, and f ederal review is

precluded. Teacue v. Lane, 489 U.S . 288 ( 1989 ) ; Ba-ssette- v.

Thonmson, jl5 F .2d 932 ( 4th Cir. 1990 ) . In this case, it is clear

that if petitioner were now to bring these claims before the

vir4inla suprete court, thev would be barred under virqinia Code
, .; '

' 8 01-654 ( B) ( 2 ) 5 . Accordingly, the Court conclMdes that , .' g5 . .
; ' : ..

petitioner haé not Jexhausted his èlaim that ineffective assistance
. 

' ' '' ''

of counsel constituted cause for his procedural default. In' other
( '. .

words, petitionek's claims (A) through (M) are:''doubly 'dqfaultedy''
. 

'
' .q 'and federal reviek is preclpded. see Jpstus v. Murrav, 897 F.2d

' . . ..- ' ;, .'' .q )
7Q9 ( 4th Cir. 1990 ) . : '.

'>

Petitioner brinqs several other claims that he did noi present
.. 

-  . ./ :. ë . .:, : .
to the Virginia Supreme Court in his state habvas corpus petiti.on t :

. , . i . - . 
.
' 
, . . ( : ,

.' . ' ,
'' N) ( 1) ; (x) (a) , znsokar as petztzoner azzeqes that coun.pl failed ,k,' :(: . . :-.' J . .

to object to the Cotmonwealth's failure to disclose excùlpatory

evidence; that part of (N)(3) asserting that counsel lailld to

object to the use of perjured xtestimony; (N)(6)y to the extent

petitioner claims that counsel failed to purgue the spé#dy trial

issûe at trial, (N)(8); (N)(9); (N)(10); (N)(1l); (N)(12), to the

S Under this rule , the failuke to include in thè first state' 

habeas petition allegations the facts of which were known to
' petitioner, precludes a gkant of relief o: those allegations in a

later state petition, and thus constituteé procedural default.

8
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' 
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. ' 

, 
' :. . . - . . . .

extent he alleqes that counsel failed to challenge the sùfficiençy , t
. . 

, ( ) . r . . ,'

ja , xs .of the indictments at trial ; ( N) ( 13 ) ;. (N) ( 14 ) ; ahd (N) ('. ) . . . . . 
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. J . J. ;
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.
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-
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,
.yt . ;.' .yi.' ':, noted above, if petitioner were now to attempt to pres .' . . ''' - ' '- ''''' .z ' 1 ) . ' J. . , 

'. ' t 'k

' 

' ' : ' . ! ' 7 . : ,( , ' '' ' . . : ; 1 ' ' :.. .' . 
. ' 

. 
'
. 7 .

. . , ' ,
' . ,

' 
. 
' 
. ; ' . ) 

' ' . ). > $ . 'i . , , ' . : . j:( ' . claims to the Virginia Supreme Court in a second. hàbeqs peAitipn, , . ' .' '.
2 . . ,. . . . . . . . . . . . . . . g
F ' ' z J7 . . ' . , I7' , , ' . ' , . ' . . ' ' . - . :. .. . . .. . 2. .. . . ; ' à . :. . . , .l . they would be barred under virginia code s . 8 .01-654 (B) ( 2.) . . ' i.,! . j. . . 

. . . s. . 
' . , 

' . ê : . .. .r ., . . . .. . . . r ' è . . . . ' '. , . 
.: . . . . 

. . : ; .,( .j., ; . ( . ' .' , (. . ... ., . , . . . '. (. 2 , 2 . u ; . . .; . . . , 
' ' ' 

, 
. ' L ' 

. 
' . . . . . . . , . ,

I . Accordinqly, these claO s must also be dismisgpd. See Teacué v. ': '.. ' î
' ' 

j . . I . - ' . , . ' ' ' ) 2 ' . : . ' i i l JJ t -' . , ' . . : . . . ,' :
.
' '

. . Lane , suora ; Bassette 'v . Thomoson ,, supra . . ,: '. . ) r'rg . . ! . , ).i,i',',),..., ,. . , '.' '' , . r)'....q . . : ; . . .g. . . . . . . . . . . , . , . . . , . . , :: '
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' . L 
, 

' 
. 
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. 
., ! . . , 

: . .. ( - .
' 

, . . ..

g . , . . j) . . , (

' 

. : , . . . ; . . . , . , ; y ( y , y: 
, ' construinq the Epetition liberally, ' the Court,Clçonçl/des .th@ir',r'.r:E ,':;' : .'. , .,.::'rj 'k ( . 7. ' ' '..) . 

x q j . . . $ g g . . j . . . . g. , , , ; . . 
.
, ( , . : s y. . .(. . . ., . . 

.y. . j o ,. :. . . . . ' 

, ) , . : . . y , y . .# 
- 

. : . . . . . . - : , : ,. 5 . t 
- ,. : . ' . t : . . : L- . . -' .. ..,.

. 
-
è .- :' . t. , : , petitioner has exhausted his state remedies With Cvespqç: to the (' : , ;

j . . '. ' . . , ' . .' . ' . ' .. , t '..! $t . .j- ' ' ') y..L L ' ' ' )... ; . , . ' q, ..

: . , ,, f ollowing inef f ective assistance of counsel c.laims :t,.:;', . (N) ( 2 ) z ' .. /. l , : ,',
i iE. ' . ' .' ; . . , - . . ..ê ' ' . . 

' 
. 
' , . . . . - .. . . : :. . . .

. '. .

i I ù din counsel ' s f ailure to raise the issue oh appeafi, ' (N) ( 3) i C$' '@! '' , ' ',, r gar g , 
, 

. :
. . 1 . . . . p . r . .I . ' ' '' ' : : .t . . ' ' 'J. ' ' r
, . . . , . ; ,.y . y. . ..,F . , .. : j
g ,.i regarding the f ailure to appeal; ( N) ( 4 ) ; ( N) ( 5 ) # ( N) ( 6 ) , , rpgar.

diq
, g ., ) , :, )

:
,:) 

v 
E ' 

u y . . . . . . , . 
' 

. 
. 
zL : , 

' )'.. ' ' % A '; ' * ' ) ' . ): . : - ' . ' ' ' - j
. ; . . , . . . . . ' 

, J J '! j ' . : ( ' . '' : . ( ' . : . .. -, .
: the f ailur: to appeal ; (N) ( 7 ) , and (N) ( 12 ) # Negarding tie' f ailure . : : ' j . :

): ' .( ' . . . '
. :. ; .

. . , . . ( . . . ( . . , . ' i ' ' : : ; '') 
. . ) . . . . . . ,

: ., '' ' to appeal . Accordingly, the Court may examine the àtexits of thqse . : ,L:,. ' 
. . . . . . . . .. . . . .. . ( , . : .1 ' ' 

. ( . . 
. 

,
.) . . . ' . '. ' ; ' . ' '. . ' .. ' . . ' ' , 

' 
,. , . . . . .

. . , .' 
. . . - ', . 

' . -. -!1 .. ., ' ' ( J ' - ' ' ' ' ' ' 6 ' ' ' ' . ' '' ' ' . .i aiiecaLïons . ' . ..'. . ''. ' '. ' . . ' ' ' .. '
' ' . . . . ) ' . q . . ' . è . ' : 7 . . , I 2 .. . , ' ) ) r..
l , + : . .. .. ' -- l *' a . ' : ' ' ' ' .

. ' 
: To prove that petitioner did not receive the ,adequate , . 

'
,

j' ' iséy a two-prdng test'.:, assistance of counsel, petitioner must satJ 
. . 

' 
. .. . . . . 

-. : . . ' . 
- . . . ê- è . . . . . . . .. . - . . ) . . . . .' 

. , . . . , . : t . . : . , , . 2

' Strickland v . Washincton. 466 U .S . 668 ( 19 84 ) . Firgt, he must show ' ' ' '
I . . . 7 . . . . ) . . . ;. . .;
. : . , . 

' 
.. 

. . . . 
' . . . ' ( . . . , ,

I.: that counsel's representation fell below an objectively rqasonaile , ;, ,:' 
: . ,z ' , j . y j .

perf om ance . There is a strong presumption that counsel 's conduct ' '
. .

' ' 
. . , .. , . .; .

. , . . . . . . ' 
. ; ., ' . . y ) ,'

falls within the wide range of reasonable professi6nal assistance.:

' 

. . . . . . k

' 

. .
. . . ' . . 

' ' ' . . . ' 
.. . , . . .. . . . . .

. ) . ' ' J . .. . '' 
, 

'
. Id . Second, petitioner ''must show that 'there is a keasonàble ,:..'' . . ! 'f:l 

. 
' . : . . ' 

, . . . .7 ' . '
! . . ' ' . . ' .. . . . ' : . . , è . . -
: J probability that bvt f or counsel ' s unprof essional eryors , ' the '

.: . . , :., : . . : .. . ., ,

result of the proceeding would have 'been dif f erent . '' Id . :: . . ,. ' . 
'
. . . . ' L

. . ' . ' ' . .. . . . . : '
. ' . z. J . . . . : . , ' ' '. . . . 

. . , . . . 
, , . j , . , ;. .

.
. Counsël' s perf om ance must have been so eqreqious as to ''qndem ine ' :.'i C ê ' '

: donf idence in the outcome '' of the proceeding. Id . If i: is clpar ' f .
: 
:' .. I ) . . ,. ; . . . ( - . ., ,

'$ . &. ' , ' . . .; 
'

. . , .. ) , . 
. . : . : . .,

. - . , . 
. . 

j . . . 
.

. : . .
. . . . , . q . s . . . , . .' . . 

.K#F C l ' ' ' ' l '
. . . 4 . . ' . ).r '. ' . . L ... . . . 

. 
. . 

a . ; j . . 1 j .. .. . 
; 
. 
(. . ' ! J '. .

. , .. : . . . ' ' : $ :
. . , . 

' J . . ' ' '

. ' . . ,. ' ' . , )



. . , .;. . .: ; : . : :. .; . . , . . : , . . .

t . . ( . : :' .' .è ' .< i. '2 Et' . ' ' ' ' . 
' ' .. .. : L.'' . .: '?' 

. . ' )' . '-. ! :' ' . - , ' - : ; ..1 i.... - : ' . ( : . ' 
.
' . . J . ' - . ' .. . - - - ':-.. @ . , ' .

.. , . y . , . ; . 
. . 

. 
.
, t g j y . ; , y , L;( . j k j . ' ;g y. .y . ... g. . . .. ,

.
, 
. .y ... ,l 

. . .J . . 
: ' . 

l '( r 5 . ; . . ' . . : . . ; j. . , ( s yjg . , ,. . . ,. . , y y . . y . ., g . ig g .. j . g, y . j . .. ; . y. ,. y , . ., , j y . j.. ' . . ' . : . :i' , - : p , . . . . ) , , .'
, . 

' 
.. . i . . . ' . ' . - ; 1 , .. .'q' ' - . 

. . 
' ). l . . : . :/ .. . -. y . ., ï, ..

' 
'
- 
' . .. ). . : , à .. . .q , .. . . , . .i j $ . ) , ; .. ,. .. . ,, , . . . . . . . . , . . .j ;

. that no prequdice resulted f rom Ehe alleged errov, ' it/tiytis inot '.:, . , .k . è ,.r:?
.. . . . . . . ( t ) r . . ... 

. . . ; . . j l . 1 . . . , . j : - , ;y , ,., . . .: 1,. , i , , 
' 
. . . j. . . . , y t, . . . , 

' . . ,. 
' . ,. ; , .. . . . .

' ' necessary to inqvire whether such error constituEed inqdequàt'e f. ', .
' '

.
'

, . .. . . . :, . . 
' 
, .

. . : ' ) ' . t ' ' . . ,. . . . ' J ( . '. , . :. . . . . . : . . , . . .. ) . . . . . , , , i . : g ' I ' : .. . :. . . , , .y , . . .. .t k
representation . . Id . In determininq whether petitiopdr w@s ,. . .r

ptejudiced by particular errors , the court must consi,der rthe .,, '
. .2 t . . ' . ' ' . '' 1 L

. ' ' ) . ' ' ' ' '. , , ; . z . , . , . . , .
totality of the evidence bef ore the f agtf inder . Id. ':j, '. .: k , , . 

. 
. , 

' 
.

In the pxhaupted portions of claims (N) ( 2 ) , (N) ( 3 ) , (N) ( 6 ) , ., ', :
i ' ' : '' .E .. . . . . e .
. . ! . . . . 

. . j. .. ) (,
and (N) ( 12 ) # petitioner asserts that counsel was xinef f ecfive f or q . ' C? ' ' '',

J : . :failing to appeal certain iséues. Petitioner has qlso stlted hat
. . ' i. . ' ' ' J '

. . ' ' I . . . ' ' '' 1 ' ' .
. ' , ' . J 

' 
. ' .. ' . 

'
' ' . ' . '

cdunsel failed to raise such issues at trial. 'If counsel had
: : , . , . . (. :

.ralsed these issues on apoeal, it is clear Ehat thev woùld have '; '
. 

e'*

' 

e''' .! * ' e ' . :z l ' ' .. .' . .(. . . .. , 
, 

. . ., ) . .

been barred kor failure tp comply with the çontempbraneou: , ''''
. i . . l . , . , . . . . , .. : . :

. ' ' : . ' ' . . l . . , j, . : . . . .
' ' . . ' ' . ;. . . I 

. . . , , ,

objection rule. lAccordingly, there can have bepn po pkejudice: i , '
. . . . . ; ' . ' .

rpsulting f rom coûnsel ' s alleged f ailurë to rqise these 'Apsues on ,
.. . . 

. r ( . f , ., :. # g . , . . . . ,
, j . , z y , . , j .. , . yappeal 

. See Strickland v. Washinqton, supra . () . y

Petitioner alleges in claim (N)(4) that couasel was J ,
. . ' ! T . j .

ineffective for failing to appeal the fact thqt the Commonwealth 's '
i -''' ''*''' '-'' : . ' 't . . ' ' . 

' 
. . ' . . J '. '' .. . . . .. ' 

, .j) : y , .;, , ., . .
Attorney blurted out in the #resence öf the jury that )' . def enpe r . : .. .. - . .. 

' 
.. . 11 :.'' ' . 

.. . 
' ' ' ''

counsel had tampeped with tape recordings of conversations held ' :i ' J -- -- -' ' ' ' x'. . '
. . : ) .:; , r . . , . .. j . . . . . , g. .. . 1 : . .; '

bvtween the petitioner and an investigatin: ,of f idèr. While the . . 't .
. . 

' 
. ' '. ' . J .

Commonwealth ' s Attornev ' s remark mav have been impm per, it was aoE . , . 
'
. :

. *'* - 5 ' ''.''. . 1 y : . , ) , ' . . .
' . . ' . J ' .

so egregious as to unfairlv taint the Droceedinqs. Accprdinqlv . :'. -* e- œ- ' . ' ' ' -R . -* * 
,J . ,

, 
' ) - j ' '. . , ' ' . /. , . . . . ! ' ' . :

the Court concludes that Detitioner was not preludioed bv cpun#èl, ' s ' '
. . . . 

j 
. . .- -  .. . . . j

. 
' . . ' . ' ' ' . . .. . . , . y y . . . . . . ,
f lilure to raisl this claim on appeal . : '. ..

. 
' ' 

. J. : .. ' .1 J ' . . u . . ' ' - . : . .L .. ,. 
r . , ; , . . ;.. : y . . . , . . .

Petitioner n:xt alleges , in claim (N) ( 5) , that ' cpunsél f ailed '. : ' : ', :
't ' . g ' . . . . ; ( -. ' . -.' . ',y - . , c , . .' . - ' . '. 

' .
. ç . 

. . . ' . . : L' : . 't .' . ,
. . 

' : ; J. ' . ' : ' J' t9 raise on appeal the Commonwealth ' s Attorney ' s J'limproper c ; .L , , .. 
' 

. 
' 

. . , () . '' l
) . . . . j . . , . k . . ) : . > ' r ) . . , ., . , . J ' . . ' 

- . . 
' - je . , . : i .T) jj . .. .; - 'j , . . . . .. . . ; . ( .

' ' 
. statements in closing argument . Specif ically, peEitiopàl stqtqsï 

,

' 
. . ,
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. :F r. - . . . : .. - g , . . 

.. .L . . . . 

.

; . . . ; ; t , , .; t . g , ) ., . . g y .. . , y , , , . . . , 
.' 

, 
' 

. , 
,. jj ; :v . . : . , k yjjj, . . . . ?. . ,; . . . , r . . . . ( . ,

::1L.- dtE:l' . 

'

! ' . . . ; , ' - l-' : ... . :- ' - 
: '' ' '

' '- . 
. 

'
. ' ' 

'
l . 

' . . . ' ,
' i . . . . . . ' . 1 ' ' . ' ... J;. : ' ' ' ' ' .I . f . i . . . ' ' u .

y .v ' ' . :j'' ..:.: . . . q. : :.. . v . . ' .. . . . . . .
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that the commonwèazth's Attorney argued that *he commôpkeàlth did
. l '' ' ' 1 '

. . . . . ..
. 

. 

.v
..- . , .

. 
. 

.j
.( .jj.. , . . . . . q 

u, . 
.
.,. 

.

not need to prove motive or when, where , or .now tne) muTdeN , 
'

. . 
. ;) , ë - : . 

.
. . ' . . . . j J ... . , . .

. ! . . . !; ,.. , . ' . . 
' '

, : , . . :. . : , . . .. , . à'. .2. Oçcurred . Absent , Plain error # improper CIOS in; aFe Fqt' ' i#. not. : R . 
' 
. 
' 
,
'y ..' 

,
, 
' ''
j. .. 

' 2.'
.. . . . 

. 
. . . , 

. .
. . :,: ):; j; . t ..' .à: . , ... j ...q. ,r . ( ; :) ( ;

:oùnd for reversal where the def endant has not objected M d mpyed, ':2 ' '. g 
. . .. ) ,. . ,, .. ,. . . . . . .

. . . . . . , . . - z . . : . r . . . . , .

f or a mistrial. United States v . Rocers , 853 F .2d 249 ( 4th Cir, .)',, , , ' ( .j ,.' , . . 
. , y . . . , .. . .. . . . . . . , .). . ) . . . : , . : à . : . y . , . ) ;

cert . denied, 488 U.s . 946, ( 1988 ) . In this clsp, 'the ' pecpkd ' ' ., '.
. . . . . . - . . . 

' 
. . ' j. , '. .. . . , . .: . : .. - . . .' . . . . . 't '. . ' . .

'
. r@vealg that def eppe counsel did not object t9r thq ' Cpo opwealtoh! ,s, . . .. , : '

. 1. . . . . . D . . ... . . ' o . ' '. : h . ' . ' . . , .. . - . . . . .u.. ' .. 
' ' . . : .

Attorney ' s closing argument , in which: the Coprt n9%@s i 'yherllstatpid, ,; : .t y.'' , .'L :, .' . . . ;'. ---' , , .. , , ,; ; . , . . , . . g . ( k y g . j . . . ( , j. 
. . ) . . . : . : . . f r ; . . l : . . . . ... . s . ..y ,. . ; : .

only that the componwealth did not need to prove .a. potize'. fok tie .
'
.

'

T
:i '

. , t :,
'
. . 

' '. ! . . J : ' . ( .n . . . . . . ' . ..: ' . . . 
' . . . 

' 
,, 

. 
.. J ' . . ,. .

' . g . ... . . ' ; . ' . . w. . j : t , , .
' ' 

. 
. .

- . 
.; . . .u . , : , J' ' 

,. killing, even though there was ample evidence of a. motive . l 8% any J q
. 

' . - ''''''

' 

' ' ' 
. . 

' ' ' ''''''

' 

' . .: . ' ' e . .' . < r . , . , , ' , : . . . r y ,
.' rate . even if the ' Commonwealth ' s Attornev did make the remarks pf . ., ' ' '

. 'F . '.''- . ' ( . . . , . . ' . '. . . ' . . .. . . ,;, . . . , .. .j g . . , . : .. . ... ,l -.' r E ' ' ' 
' ' ' C ' : ' '

' 

which petitioner complains , there was no plain error : . i, n ViHginià, ' .' . . 
'

' . , . . , . j . . .1 y. yg . , ( . . ( . .. . . : . . y. . . , .2 : . . .r . , ,) . . ,. . . j 
; ,,y . ., . ,zzr-. deqree m-rd

. ex zs a .,zz,-z, dezzserate, sremedzEated kzzz,zn., .
. 

' ' ' ' '. . . ;. ., r , .. . . . . . . , , . . '
-. ' . ' ' . ' . ' 1 ' ' '

. . l
Virginia Code : 18.2-32, and it is true that the Commonwealth need

nQt prove motive or when, where, or how the muyder tpok place. The :
. ... !

ii e for kailing'court thus concludes that counsel was not ineffec v
. 

'' ' ( ' '. . . . .

to raise this issie on appeal . : .' 
. ; 

e'-

' 

e'- ( , . . .. .
. . . !. ' .

#inally, petitioner alleges that counsel wassineffqctive f6r

failing to raise the insufficiency of the evidence on appeal. lThe

Court first notes' that èounsel is not bound to appeal evety pon-
! . ' . ''''''' ''''''' ''''*' ' .

frivolous issue at the urging of the defendant. Jones v . Barnes,

463 U.S. 745 (1983). In this case, moreover, th@ record reveals.
. ' ' ' . . .

that there was ample evidence to convict petitioner of the murder .
.. -- ' -- ' . % .

Petitioner was the owner 0$ the murdek weapon, and he later led

inveskigators to patt of this qun, which he had in
' . -- . .. , : ' '

. . . . j '.
çraveyard. Four witnesses testified that petitioner .

. ' 
. J
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'%
.N . 

'

ç . .:

that the victim owed him money, and thkee witnésses

petitioner told them that he wanted to kill or hurt

Petitionet knew the whereabouts of the victim 's

police found it; only someone ihvolved in the cguld

knokn that. And two witnesses testified

to killing the victim , revealing knowledge

could have had. Finding that there was evidence to

convict the petitioner, the Court concludes that petitioner was not

prejudicêd by counsel's failure to raise this issue on appeal.

In conclusion, the

not entitled to habeas

Court is of the opihion that petitioner is

corpus relief, and that the petition must

thùs be dismissed. An appropriate Order shall be entered this day.

The petitioner is advised that he may appeal this decision
q 

'

pursuant to Rules 3 and 4 of the Federal Rules of Appellate

Procedure by filing a notice of appeal with this Court within 30

days of the date of entry of this Order, or within such extended

period as the

ENTER:

Court may gkanE pursuant to Rule 4(a)(5).

z> 17 -, - 'This day of -J , 1991 .

/p.'.- . w. . . v7 .

UNITED STATES DISTRIC JUDGE
%. .

' g r- & P r Es x Q m Cr nq 4 * Fr M. j &= CFC az k k ..x. k . .. .., h.,9. k z q u - = .u:.7* a t u a

r > n - e. ''.u 'R Q * P' * e'@ 5J < f- ' ' IQ- 2 C' 'IL-X Q1.J k .. ..... : . .. i: . : wx.. x...- t .& z

1E7;7''''l
k,:....'.. -'1Ed,'' '''
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