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Respondents. l'

Daughton Wllllam Lacey, a Virginia inmate proceedln

' p ro’ se,

'”ffbrlngs this petltlon for a writ of habeas corpus pursuant”to 28
IlhﬁhU S.C. § 2254. Petitioner was convicted of flrst degree murder

Jl”after a jury trlal in the Frederlck County Clrcult Court ln

filfﬁDecember of 1987 and was sentenced to life in prlson.l He alleges
;,gfthat the following grounds entitle him to habeas corpus rellef.5

A. The Commonwealth’s Attorney allowed several w1tnesses to:"
testify as to petitioner’s prior criminal conv1ct10n, in:
violation of the trial judge’s oxder; S

B. The Commonwealth s Attorney knowingly used. false testlmony
and refused to comply with petitioner’s counsel's dlscovery
requests: : R .

(1) (a) Krlstle Anderson testified that she saw blood on
the petitioner’s pants, but the only substance on hlS’
pants was red candle wax; L

(1) (b) The Commonwealth’s Attorney falled to dlsclose
the certificate of the test of blood on petltloner s’
pants conducted by the Bureau of Forensic Science. : The:
certificate revealed that the blood on petitioner’s pants
.did not match that of the victim, and thlS ev1dence would
have exculpated the petitioner; - !

R (2) Lawrence Avery testified that the v1ct1m ‘was’ kllled
AR in a shopping mall, whereas the Commonwealth’s theory'was
[ that the victim had been killed on a mountaln, : KRR

(3) Earl Lacey (no relation to petltloner) testlfled o
that petitioner had admitted killing the v1ct1m to.Avery
during a basketball game at the Frederick County:Jall
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but at the time this game allegedly took,éplace,
petitioner was physically incapable of. playing. . '-.In
addition, Avery hlmself did not recall thlS confe5510n°'

C. The Commonwealth'’s Attorney blurted out. that defense
counsel had tampered with certain tapes, but in fact: the trial
judge had ordered that certain portlons of these tapes be
erased; : _

D. The Commonwealth’s Attorney misstated the law:redarding
what the Commonwealth needed to prove in order to ConVlCt the‘
petitioner of first degree murder; : .y e

E. The Commonwealth’s Attorney refused to testlfy‘regardlng
a possible v101atlon of petitioner’s right to a speedy tr1a1°

F. The ev1dence was 1nsuff1c1ent to support a conv1ctlon of
first degree murder; e A

G. The Commonwealth’s Attorney used a'w1tness‘Who,had”not
been subpoenaed, leaving defense counsel unprepared for her
testimony; ' : , Y

,'1‘.

H. The arresting officer lacked probable cause toﬁarrest the
petitioner; . . :

I. Petitioner was denied the compulsory process of a.w1tness,
Keith Keister, who would have rebutted the- Commonwealth s
evidence that there was blood on petitioner’s clothes

J. The indictments returned against petltloner were: defectlve
in that they stated that the victim had been killed: on
December 5, 1986, whereas the evidence at trlal showed: that
he had been killed on December 27 1986~ e

K. The trial judge stated - that he feared petltloner was
lnnocent, but that he had to .abide by the jury S verdlct'

L. All of the above 1nc1dents denled petltloner a falrvtrlal
in violation of his right to due process of law,z

M. A newspaper article containing mlsstatements
testimony presented by the Commonwealth was published-: durlng f”
the. trial; the jury was not polled to determlne whe her theyf
had read the article; -

N. Petitioner was denled the effectlve assxstance‘of counsel
ln that:

(1) Counsel failed to move for a mistrial:as to claim
ay; d o T :



(2) Counsel failed to move for productlon of the'_
certificate of analysrs and object to and appeal thlSﬁ
claim; - . R o

IR (3) . Counsel failed to object to and appeal the use off
T perjured testimony; . -

(4) Counsel failed to raise ground (C) on appeal
(5) Counsel falled to raise ground (D) on appeal-*l

(6) Counsel failed to pursue the speedy trlal lssue atfff;ﬁf?ii
trial or on appeal- : L ST e

(7) Counsel falled to raise the ground of 1nsuff1c1ency;yff‘A5
of the ev;dence on appeal; o : _ N

(8) Counsel failed to object to the use of the surprlse?
witness; Lot n

(9) Counsel falled to move for a contlnuance toTpreparei
for that witness’s testimony; e

(10) Counsel failed to raise the false arrest lssue-'

(11) Counsel failed to subpoena Keith Kelster despltei
petltloner s request- i _

(12) Counsel failed to challenge the suffrcrency of theﬁ
lndlctments at trial or on appeal; . R O

(13) Counsel failed to voir dire the Jury on whether?rf
they had read the pre;udrcral newspaper artlcle, T

(14) One issue raised on appeal was procedurall
defaulted due to counsel’s error; LR ,,;;‘Jrg’

e (15) Counsel failed to investigate. potentlal w:.tnessesi-i
P and instead had the court appoint a private 1nvest1gator,%
o who did little or nothing to lnvestlgate the case,n;;

(16) Counsel stated that they'were overloaded,thh caSes:
-and could not conduct a proper investigation; because of:
this and because petitioner’s alibi w1tness -was; kllled
petitioner was deprived of a defense; :

(17) Counsel refused to allow petltloner to testlfy 1n
his own defense after the jury had been lnformed of hls{g
prior crlmlnal record. e R

.. " Respondents, through counsel, have filed a mdriougtofdisﬁis‘




.

" notified the petitioner of respondents’ motion. Roseboro 'v.ﬂ
.. opportunity to submlt counter-affrdavrts or other relevant ev1denc
- contradicting, explalnlng, or avordlng respondents’ ev1dence_

- 'Additionally, petltloner was warned that  a faJ.lure to respon

- petitioner has responded- therefore, this actlon lS rlpe for thls;

-_Court of Appeals, raising two grounds: (1) that he was trled lnt;f:ﬁ%;;

. the petition, supported by the record of petrtloner s state trlal;_,a;“

"and post-conviction proceedings. Pursuant to the standard}y}gif

established by the Fourth Circuit Court of Appeals,'thls Court%hﬁlf???#

Garrlson, 528 F. 2d 309 (4th Cir. 1975) Petltloner was glven a

might, if approprlate, result in Judgment for the respondents

Court’s consideration.

Petitioner directly appealed his convn.ct:.on to the VJ.rgJ.nJ_

. violation of his right to a speedy trlal; and (2) that thefﬁfiis

disclosure of his prior ‘criminal record to the jury wasfa-"'

‘prejudicial. The Court of Appeals denied the appeal on clalm (1)??"”

‘_and granted the appeal as to claim (2). It then afflrmed the;;mi,

n'-conVLCtron, rullng that the ‘second ground was. procedurally barred;y'5~

" for failure to follow the contemporaneous object;onﬁ rule.f,f_

- Petltloner then appealed to the Virginia Supreme Court, ra151ng thei no

same claims. That court refused the appeal flndlng ground;(2) tofl:5i7*

'Qbe procedurally barred under Rule 5:25' and c1t1ng Harrls v.‘Reed f

489 U.S. 255 (1989)

' Under Rule 5:25 of the Virginia Supreme Court Rules, a ' '

contemporaneous objection must be lodged by a defendant at trial ' .. -~
in order to preserve the issue for review by the Supreme Court,“: e
absent a showing of good cause. . : L




Petitioner then filed a petition for a wrlt of habeas corpus_f
'ln the Virginia Supreme Court, ra151ng essentlally the same clalms
‘that he brlngs in the instant petltlon. However, he appeared to;'
‘raise only the following issues regarding his claim that he was;
-denied the effectlve assistance of counsel- . i |

N. Petitioner was denied the effectlve a551stance of counsel ,
in that: oo - i

(1) Counsel were well aware of the errors prev1ouslyq

cited in- the habeas petltlon and were bound to appealu R

based on those errors:

(2) Counsel dld not give petJ.tJ.oner a copy of the
petition for appeal; . L '

(3) Counsel refused to 1nvest1gate w1tnesses, relylng;
instead on a private 1nvest1gator who dld llttle or,
nothlng, . o

(4). Petltloner s alibi w1tness had been kllled and:

counsel was overloaded with other cases, ‘. leaving™' "

petitioner with no defense.

‘The Virginia Supreme Court dismissed the petition, finding7thatf"”f

claims (A) through (M) were barred by the rule in layton'v ;~'

‘Parrigan, 215 Va. 27, 205 S.E.2d 680 (1974).] The court also found = ..

that clalms (N)(3) and (N)(4) were barred by the rule 1n Penn V‘h

. Smyth, 188 Va. 367, 49 S.E.2d 600 (1948).° The other allegatlonsf:

~ were found to be w1thout merit.

Where a state prlsoner fails to comply with a state procedural\gff

. rule, which failure provides an adequate and lndepenQent gronnd ioriyfft:

the state’s denial of relief, federal review,willValsoeheHbarred;”

2
failure to raise the issue at trial and on dlrect appeal

3

Under Penn v. Smyth, a habeas corpus petltlon must allegei;

“,.factS° mere - conclusrons or oplnlons will not sufflce.\ R

Under this rule, state habeas review is barred by thei__'



where the state court has expressly relied on the procedural -

default, absent a showing of either cause for the default and

- resulting prejudicelor actual innocence. Harris v. Reed, 489-U,S.

255 (1989); Wainwright v. Sykes, 433 U.S. 72 (1977). “Cause" mayf"

turn on a showing of a denial of the effective assistance of

counsel, a factor external to the defense which impeded compliance .

with the procedural rule, or a novel c¢claim. Murray v. Carrier, 477
U.S. 478 (1986). To establish "prejudice," the petitioner musth_

show that errors worked to his actual and substantial disadvantage,

© infecting the entire trial with errors of constitutional,maghitude.;"

Id.

The Virginia Supreme Court’s application of the rule in Penn

- v. Smyth, supra, may constitute a valid proqedﬁral bar iftajfinding_t o

under the rule is based on adequate and independent statewgrouﬂds};‘-

‘See Smart v. Scully, 787 F.2d 816 (2d Cir. 1986).1 In thlS case,;A

the Vlrglnla Supreme Court gave petitioner the opportunlty to amend‘~
his petition to particularize his allegatlons numbered (N)(3) andi‘
(N)(4) in his state petition‘; petitioner dld not do so, and the'
court then found his claims to be barred. Accordlngly, thls Court
concludes the application of this bar rested on 1ndependent,and
adequate state grounds and that federal review of petitioner;e
current claims (N)(15) and (N)(16) is likewise proéedurally:barred,
The Virginia Supreme Court found that habeaslcorpus review of v

petitioner’s claims (A) through (M) was barred because:he had

* Claims (N)(3) and (N)(4) of the state petition are the same
as claims (N)(15) and (N)(16) of the instant petition.

6
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. failed to raise these issues at trial and/or on direct appeal._ A

finding by the Virginia Supreme Court of a procedural bar under

<Slay§on v. Parrigan, supra, is entitled to a presumption of

correctness in this Court. (Clanton v. Muncy, 845 F.2d 1238 (4th
Cir. 1988). Petitioner now alleges, however, that he should be
excused from the procedural bar of claims (A)'thfough»(M) because
counsel was ineffective in not raisiﬁg at trial or 6n difect’aépealﬁ
all of the issues subsequently found by the Virginia Supreme1Court :
to be barred under Slayton.

In order to assert a claim of ineffective aSSLStance of }

counsel as cause for procedural default, the petitioner must flrst

have presented such claims to the state’s highest court.  Murray
v. Carrier, supra. In his state habeas petition, petitionér

asserted that counsel were well aware of the errors previously

- cited in the habeas petition and were bound to appeal based on

those errors. He did not assert, however, that counsel was

ineffective for failing to follow the contemporaneous objection .

- rule such as to preserve such issues for appeal. The Court thus

concludes that petitioner has not given the state courts the

. opportunity to rule on his claim of counsel’s ineffectiveness for 3

failing to follow the contemporaneous objection rule cohcérning the

- substantive issues raised in his habeas petition.

In order to give state courts the opportunity tolpass on the

constitutionality of their criminal convictions, a federal court

should dismiss without prejudice a state prisoner’s petition'for--‘

. habeas corpus relief if it appears that the petitioner has not



exhausted his available,state remedies. Preiser v. Rodriquez, 411
U.S. ,475‘ (1953). . However, even where a .petitioner has not
_ presented his cleims to the highest court of the state in which he
was convicted, if it isAcleaf that the state’s law would bar state.
review, exhaustion is not required, and federal review is

precluded. . Teaque v. Lane, 489 U.S. 288 (1989); Bassette v.

Thompson, 915 F.2d 932 (4th Cir. 1990). In this case, it is clear

 “that if petitioner were now to bring these .claims before the =« s

. Virginia Supreme Court, they would be barred“under Virginia Code

s 8. 01-654(B)(2)°. Accordingly, the Court concludes that“,jf,glﬁ

Petltloner has not exhausted his claim that lneffectlve a551stancet2ff L

. " of counsel constltuted cause for hlS procedural default.e In other[;jﬁyff’

"é words, petitioner’ s claims- (A) through (M) are;"doubly deﬁaulted,"jf

v.and federal reviewfis precluded. - See»Justﬁs v. Murra ;:897 F;2d'hh

709 (4th cir. 1990)

Petltloner brlngs several other clalms that he did not present;w

© . to the Virginia Supreme Court in hlS state habeas corpus petltlon.f

’(N)(l); (N)(2), insofar as petitioner alleges.that counsel falledjtgwl;cfﬁ

to object to the Commonwealth’s failure to discloSe exéhlpatoryiLf}?

evidence; that part of (N)(3) asserting that counsel failed to -
object to the use of perjured testimony; (N)(6), to the extent
petitioner claims that counsel failed to pursue the speedy trial

issue at trial,l(N)(B); (N)(9); (N)(10); (N)(1l); (N)(12), to the

5

habeas petition allegations the facts of which were known to
.petitioner, precludes a grant of relief on those allegations in a
later state petltlon, and thus constitutes procedural default.

8

Under this rule, the failure to include in the first state



[,

" of the indictments at trial; (N)(13); (N)(14); and (N)(l7)

"ZQJnoted above, if petltloner were now to attempt to present these?

_,vLane, supra; Bassette V. Thom son, supra.

"fﬁ_petltloner has exhausted his state remedles w1th respect to thef
1'f€;follow1ng 1neffectlve aSSLStance of counsel clalmss
‘”yﬁi.regardlng counsel S fallure to raise the 1ssue on appeal‘ (N)(jy;‘
u?iregardlng the fallure to appeal; (N)(4); (N)(5), (N)(6),_regard1ng{flﬁfbi;%

‘f,the fallure to appeal- (N)(7), and (N)(12), regardlng the fallurefffffvﬁ.f

‘extent he alleges that counsel failed to challenge”the*sufficiency;fs

“ 7 claims to the Virginia Supreme Court in a second habeas petltlon:fi{:”!
d‘”they would be barred under Virginia Code § - 8 01 654(B)(2)

i Accordlngly, these clalms must also be dlsmlssed., See Teagge v.fﬁﬁfﬁ}

Construlng the petltlon liberally, the Court«concludes that

;;,E.(:N)_(z).

*f‘to ‘appeal. Accord;ngly, the Court may examine the‘merltsiof these;;;3g5;*“

o allegatlons.

To prove that petltloner did not recelve the - adequaterll;t‘

:ffassistance of counsel petltloner must satlsfy a two-prong test.?Y
f; Strickland v. Washington, 466 U.S. 668 (1984) Flrﬁt' he must'ghowpf.“"h‘”
.,that counsel S representatlon fell below an objectiVely reasonable
-'jpiperformancel There_is a strong presumption that counselfs:conductﬂt;;fﬁ7ﬂi
mpfalls within the wide-range of reasonable professional'asSistance.
'~ Id. Second, petitioner "must show that ‘there lS a reasonablefftih.“?
:”probablllty' that but for counsel S unprofeSSLOnal errors, the:'
“b result of the proceedlng would have been dlfferent.. 'ig;?,
},Counsel s performance must have been so egreglous as to- "undermlnef?sﬂfifé?

-'"confldence in the outcome" of the proceeding. . Id.' If ltx;s cleartV?'



e

1ﬂ'that no prejudlce resulted from the alleged error,

“rnecessary to 1nqu1re whether such error constltuted lnadequate:_*}

 representation. Tid. In determlnlng whether petltloner wasf;ﬁfgxfﬂn

prejudn.ced by part:Lcular errors, the court.must,-con_srd_er .vthe

totality of the evrdence before the factfinder. Id.

In the exhausted portions of claims (N)(2), (N)(3), (N)(G)fr”'dfh'
'and (N) (12), petltloner asserts that counsel was lneffectlve forhhiw};aza
_falllng to appeal certaln issues. Petitioner has also stated that:i“:'
-counsel falled to raise such issues at trlal ’-If counsel hade:“'

raised these 1ssues on appeal, it is clear that they_would havefﬁg

been barred for failure to comply with the contemporaneous'l

objection rule. Accordlngly, there can have been no prejudlcef'
" resulting from-counsel's alleged failure to ralse_these(rssues on

appeal. See Striokland v. Washington, supra.

Petitioner alleges in claim (N)(4) that' counsel lwas_,

ineffective for falllng to appeal the fact that the Commonwealth s

_Attorney blurted out in the presence of the jury that defense
counsel had tampered with tape recordlngs of conversatlons heldwh'
’between the petltloner and an lnvestlgatlng offlcer.i Whlle thel.;ff'
Commonwealth's.Attorney S remark:may have been 1mproper, lt was. notii-_fr?”
.so egregious as to unfairly taint the proceedlngs. Accordlngly,i?rxm
”lthe Court concludes that petitioner was not pre]udlced by counsel s~>'
t‘hfailure to raise'this claim on appeal. l
J Petitioner next'alleges, in claim (N)(S), that counsel falled?ﬁhx::'

l"1to raise on appeal the Commonwealth’s Attorney s ?1mpr0pergﬁtiﬁﬂ'

v'statements in closrng argument. Specrflcally, petltloner stateseF:f"

10

rt is not”v'




" that the Commonwealth’s Attorney argued that the CommonWealth‘did -
- ‘fnot need to prove‘ motive or when, where, or how the murderf=’

3'occurred Absent plaln error, improper closrng argument lS not a_f3fyj-*w

. ground for reversal where the defendant has not objected and moved;{j}ﬁf-‘”

ffor a mistrial. Unlted States v. Rogers, 853 F. 2d 249 (4th Clr ),fkf”f::;f
- cert. denied, 488 U.S. 946 (1988). In this case, “the’ record“}!-j
‘reveals that defense counsel did not object to the Commonwealth: 5;.,,

,vﬁ”Attorney s closing argument, in which; the Court notes, he stated!

'i only that the Commonwealth did not need to prove a motlve for the;m‘,ffy{Q
:pfkllllng, even though there was ample evidence of a motlve., At any”f“'ﬁﬁy“
:'rate, even if the- Commonwealth's Attorney did make the remarks of;??";'g
';Swhlch petitioner complalns there was no plain error.- in Vlrglnla,'ﬁ{.t
flrst degree murder is a willful, dellberate, premedltated,kllllng,g%f-””
:V1rg1nla Code § 18 2-32, and it is true that the Commonwealth needf:>
not prove motive or when, where, or how the murder took place. Thef
Court thus concludes that counsel was not ineffective for falllng'_"
~to raise this lssue on appeal _ i

Flnally, petltloner alleges that counsel was‘lneffectlve for3!.~”
falllng to raise the 1nsuff1c1ency of the ev1dence on appeal. 5The'w )
Court first notes;that counsel is not bound to appeal every an-lf

frivolous issue at the urging of the defendant. Jones-v{‘Barnes,'

463 U.S. 745 (1983) In this case, moreover,_the record reveals.*Iq
that there was ample evidence to convict petltloner of the murder.‘:

Petitioner was the.owner of the murder weapon, and he later led ,iv
investigators tojlpart of this qun, which he had buried in‘ afdg’d

graveyard. Four witnesses testified that petitioner had told them;f.”"""

11
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‘Ev:

- that the victim owed him money, and three witneSSes staﬁed that:“mfﬂ a
petitioner told them that he wanted to klll or hurt the v10tlm _ﬂa"

-Petltloner knew the whereabouts of the victim’s car before the

pollce found it; only someone involved in the crime cpuld-have;g
known that. And two witnesses testified that petitioner'admitfedeﬁ_
to killing the vietimi revealing knowledge that dnly‘the killer
could have hed. finding that there was sufficienﬁ evidence to
convict the petitioner, the Court concludes thet pet;tioner was not
prejudiced by counsel’s failure to raise this issue on appeal.

In conclusion} the Court is of the opinioh that petitioner is
not entitled to habeas corpus relief, and that the petition_muet
thus be dismissed. An appropriate Order shall be‘entered this day.'

The petitioner is advised that he may eppeal this decision'
pursuant to Rules 3 and 4 of the Fe&eral Rules of Appellate
Procedure by filing a notice of appeal with this Court within 30
days of the date of entry of this Order, or within such extended

peiiod as the Court may grant pursuant to Rule'4(a)(5).

ENTER: This ;é 22 aay of (Vild. ) -, 1991.
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