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Jim my L. Nance, a federal inm ate proceeding pro K , filed a pleading that he styles as

CCEMERGENCY MOTION TO REOPEN 1996 j 2255 MOTION FOR JUDICIAL ERROR BY

THE HONORABLE JAM ES C. TURK IN DENYING RELIEF.'' N ance also asserts that the

court must expedite disposition of his motion and bring him to court in person for any hearing

conducted in the m atter. Upon review of the motion and the record, the court concludes that

Nance's submission is properly construed and dismissed as a successive motion to vacate, set

aside or correct the sentence, pursuant to 28 U.S.C. j 2255.

Nance asserts that the court must reopen this long-closed j 2255 action, because the court

erred in denying relief back in November 1996. Specifically, he contends that the court did not

correctly decide his claim that the court was without jurisdiction to sentence him under a specitic

federal code section; that his sentence must be corrected im mediately to tim e served; and that he

must be released. Nance asserts that based on this clear error, the court has inherent authority to

l
reopen his j 2255 action and grant him a new sentencing hearing.

1 To the extent that Nance is contending that the court has inherentjurisdiction to revisit a
defendant's criminal sentence of imprisonment at any time, he is mistaken. See l 8 U.S.C. j 3582(c)
(td-l-he court may not modify a term of imprisonment once it has been imposed'' except in circumstances
not present in Nance's case). See also Rule 35, Federal Rules of Criminal Procedure (court can correct
or reduce sentence only within seven days from the entry of thejudgment, upon motion by the
government, or upon remand from court of appeals).
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Regardless Of the title Nance has affixed to his pleading, Nance's current motion seeks

relief from a civiljudgment in the manner authorized under Rule 60(b) of the Federal Rules of

Civil Procedure in very limited and specific circumstances, including mistake, inadvertence,

suprise, excusable neglect, or Skany other reason that justifies relief.''FED. R. CIv. P. 60(b)(1) &

(6). Such relief is an extraordinary remedy and should be invoked only when ttappropriate to

accomplish justice'' in dtsituations involving extraordinary circumstances.'' Dowell v. State Fann

Fire Cas. Auto lnsur. Co., 993 F.2d 46, 48 (4th Cir. 1993). 'tsuch circlzmstances will rarely

occur in the habeas context.'' Gonzales v. Crosby, 545 U.S. 524, 535 (2005).

A Rule 60(b) motion that seeks to revisit a judgment dismissing a j 2255 action as

without merit should be dismissed as a successive habeas petition to prevent defendants from

using such a motion to circumvent the nlle against successive j 2255 actions in j 22551). J.Z at

53 1-32. Similarly, a motion which seeks to advance one or more substantive claims allegedly

omitted from the initial j 2255 motion or to submit new evidenee or argument in support of a

claim raised in the prior j 2255 motion must also be construed and dismissed as a new,

successive j 2255 motion. J.Z Nance's current submission falls afoul of both of these successive

petition rules. He seeks to reargue the jurisdiction claim that he presented in his initial j 2255

2 Thus his ctlrrent motion must bemotion and to submit new argument in support of that claim
. ,

denied as a motion for reconsideration and must instead be constnzed as a successive j 2255

motion under Gonzales. J#.

2 S ifically Nance argued in his initial j 2255 motion, as he argues here, that the court did notpec ,
havejurisdiction to sentence him under 18 U.S.C. j 1 1 l 1, because the federal government did not own
the building in which the crime occurred. The court denied relief on this claim, finding that the court had
separate grounds for subject matter under l 8 U.S.C. j 1 1 14, because the evidence established that the
victim, a post mistress, was killed in the course of her duties at the time of the murder. (ECF No. 54-1, at
10.) Moreover, on appeal, the United States Court of Appeals for the Fourth Circuit expressly found (Ino
reversible en-or'' in the court's judgment denying relief under j 2255 and denied a certificate of
appealability. See United States v. Nance, 107 F.3d 868 (4th Cir. 1997) (Table).



This coul't may consider a second or successive j 2255 motion only upon specitk

certification from the United States Court of Appeals for the Fourth Circuit that the claims in the

motion meet certain criteria. See j 2255(19. As stated, the defendant previously filed a j 2255

motion concerning this same conviction and sentence. As the defendant offers no indication that

he has obtained certitkation from the court of appeals to file a second or successive j 2255

motion, the court must dismiss his current action without prejudice.

In conclusion, the court finds that Nance's motion seeking to reopen this closed j 2255

action must be denied as a m otion for reconsideration and must instead be construed as a second

j 2255 motion, and summarily dismissed as successive under j 2255419. A separate order will

be entered this day.

The Clerk is directed to send copies of this memorandum opinion and accompanying

order to the defendant.

ENTER: This .7 r'zz--day of xovember, 201 1.

X œ
Senlor United States Distrid Judge


