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IN THE UNITED STATES DISTR dOT COURT
FIAR THE W ESTERN DISTRICT f IF VIRGINIA

Roanoke Division

SHANA L MARON, t'/ al., )
)

Plab af#./k, )
)
)
)
)
)
)

VIRGINIJt POLYTEIrHNIC IN ST. &
STATE UI ;IV.,

A qfendant, )
)

4 ''ivil Action No. 7:08-cv-00579

! lemorandum Opinion2

l v: H on. Jam es C. Turk
! enior United States District Judge

Thiél m atter con' es before the Court on Plaintiffs S lana L. M aron's and Getra Hanes'

M otion fo1 Liquidatec Damages and Defendant Virgir ia Polytechnic lnstitute & State

University'; ('tvirginia ' g'ech'') Motion to Set Aside the Verd d/Motion for Judgment as a Matter

of Law and Alternative Motion for a New Trial pursuant tc Rules 50(b) and 59 of the Federal

Rules of Ci /il Procedur. ) (ECF Nos. 196 and 197). For the hzasons stated below, the Plaintiffs'

motion is EIENIED, Virpinia Tech's motion for Judgm ent a; a M atter of Law is GRANTED in

pa!'t and DE VIED in parl, and Virginia Tech's m otion for a 5 ew Trial is GRANTED.

1 'actual Baclkground and Procedural H istory

Plail tiff Shana Iâaron (6tMaron'') filed suit against irirginia Tech on October 7, 2008

alleging th1 t Virginia rech discriminated against her an jl other similarly situated female

employees in violation of the Equal Pay Act ('ûEPA''), 29 U.S.C. j 206(d), et seq. and that

Virginia Tellh retaliated against her in violation of the E1: ?t, 29 U.S.C. j 2 1 5(a)(3), et seq.

M aron brouiiht her EPA suit under the Fair Labor Standards hkct representative adion Provision,

29 U.S.C. j 216(b). Upim receiving leave of this Court to fi e a second amended complaint, on

July 24, 20(t9, M aron at ded sex discrimination and retaliatit lï claim s against Virginia Tech for
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violations ' lf Title VlI, 42 U.S.C.j2000e-2-3. On July 2, , 2009, Plaintiff Greta Hanes opted

into Plainti 'f M aron's E PA collective action suit.

Plai ctiffs' EPA claim alleges that Virginia Tech unjustly compensated Maron and

sim ilarly si uated fem al t employees on the basis of their ger Cter ltby compensating them at a rate

less than ( lhatl which Lt pays similarly situated male emy .dnyees for equal work on jobs, the

performanc z of whic,h r zquired equal skill, efforq and respo ïsibility, m1d whieh were performed

under simi 1ar working conditions.'' Second Am. Compl., ,.t ! 2. Plaintiffs' Title V1l claim

alleges that this unequa pay scheme constitutes sex discrim llation. Second Am. Compl., at ! 5.

M aron's re1 aliation clailn alleges that Virginia Tech construc rltvely reprimanded her, required her

to achieve i mpossible p xformance benchmarks or risk tenn llation, imposed lmreasonable work

conditions ( n her, and d lnied her important training opportul ities. (ECF No. 105, at 16).

A jt ry trial coml nenced in this Court on April 12, 20 1 and ended on April 14, 201 1. At

the close oI' al1 the evi lence, the Court found as a matter dnf 1aw that Virginia Tech did not

willfully dilicriminate aé ainst Plaintiff Erin Hotberg and entt red judgment as a matter of law for

Virginia Te 2h on her E PA claim because it was time barrt :1.1 The jury returned a verdict in

favor of M E ron on her i',PA claim and Title V1I retaliaticm c ltim, awarding her $25,000 in back

pay tmder tl e EPA and :(6 1,000 in damages for the retaliatio! k claim. The jury returned a verdict

in favor of l îanes on her EPA claims, awarding her back pa'y 11 the amount of $15,000.

II. lltandards o1' Review

zI, Liquidatlrd Dam ages

Secti an 2 16(b) ol ' the Fair Labor Standards Act provic t,s that an employer Ssshall be liable

to lan emp oyeel affecl ed in the amount of their unpaid lninimum wages, or their unpaid

i Hotberg had initiated her E PA claim against Virginia Tech outside of the normal two-year statutory limitations
period, but witllin the three-yd :ar period allowed for willful discrimination Upon finding that there was no evidence
of willful discr mination, the 4 zourt was botmd to dismiss Hotberg's claim ls untimely.



overtime o 'mpensation . . . and in an additional equal amol-tl 1 as liquidated damages.'' 29 U.S.C.

j 216(b). - 'he Portal-to .pol4al Act provides a defense to j 2 '5:

gllf the t mployer shows to the satisfaction ol the court that the act
or om iss .on giving rise to such action was in jood faith and that he
had reas. mable grounds for believing that hil act or omission was
not a v olation of the Fair Labor Standal (ls Act of 1938, as
am endet , the court m ay, in its sound ( iscretion, award no
liquidate :1 damages or award any amount the (lof not to exceed the
amount E pecified in section 216 of this title.

29 U.S.C. 'i 260. A tr Lal court is within its discretion to ( dlny liquidated damages to an EPA

plaintiff if the employv r acted in good faith and had rease lable grounds for believing its acts

conformed with the EP, %. Id ; Brinkley-obu v. Hughes Trtpj 3ing Inc. , 36 F.3d 336, 357 (4th Cir.

1994).

M otion lbr Judgm ent as a M atter of Law

A rllotion for jl ldgment as a matter of law should be granted if i'there is no legally

sufficient e zidentiary bltsis for a reasonable jury to have fbt ltd for (the prevailingl party.'' Fed.

R. Civ. P. 50(a)(1). - 7 he Court may not weigh the evid znce or appraise the credibility of

witnesses i & making a Rule 50 determination, but must v dlw the evidence in the light most

favorable b , the non-m. wing party and draw legitim ate irtf l'ences in its favor. Konkel v. Bob

Evans Fcr?llu$-, Inc., 16f F.3d 275, 279 (4th Cir. 1999),. Ant ï,?user-Busch, Inc. v. f dr f Wings,

Inc., 962 F 2d 316, 318 (4th Cir. 1992).A court may granl such motions only if, tdviewing the

evidence m 3st favorablf ) to the party opposing the motions, t reasonable trier of fact could draw

only one cc Aclusion.'' r Qlker v. Pettit Const. Co., Inc. , 605 '. 7.2(1 128, 130 (4th Cir. 1979).

M otion 1or a New Trial

Ruld 59(a) of th z Federal Rules of Civil Procedlzre lrovides that Sklal new trial may be

granted to a (1 or any of t ïe parties and on a11 or part of the iss zes.'' A trial court may set aside the

verdict and order a new trial if the verdict: (1) is against the clear weight of the evidence', (2) is



based upol . false evide nce; or (3) will result in a miscarri kpe of injustice. Cline v. Wal-Mart

Stores Inc. 144 F.3d : 94, 301 (4th Cir.1998); Wyatt v, L ldrcr-ç/tz/e d: Ocean Transp. Co., 623

F.2d 888, 1. 91 (4th Cir. 1980). ln contrast to Rule 50 moti. hns for judgment as a matter of law,

Rule 59 al ows the col 1rt to weigh the evidence and consi jer the credibility of the witnesses.

King v. Mc Villan, 594 . 7.3d 301, 3l4 (4th Cir. 2010).

111. knalysis

Liquida 7ed Dam ages

If A' irginia Tecl t acted in good faith and had reaso lable grounds for believing its acts

conformed (o the EPA, .iquidated damages are improper. Se ? 29 U.S.C. j 260,. Brinkley-obu, 36

F.3d at 35 '. To demlknstrate good faith, Virginia Tech : ttust meet a tdplain and substantial

burden'' to show that i1s failure to obey the statute was eit b'er in good faith or based on such

reasonable prounds tha? compensatory dnmages would be l Eafair. M 6Lyhew v. Wells, 125 F.3d

216, 220 (zhth Cir. 199-.,) (intemal quotations omittedl; Bril lr/E'y-oh?,/, 26 F.3d at 357-58 (both

holding tha ( it is withir the trial court's discretion to deny liquidated damages if it is satistied

that the em nloyer has r 1et only one of the two prongs). 'T., ta ûûgood faith'' defense requires an

objective, n 7t subjective , good faith. Mayhew, 125 F.3d at 2 !0 (citing Clfon D. Mayhew, Inc. v

. Wirtz, 413 F.2d 658, 6t ;1-62 (4th Cir. 1969)).

The evidence ad duced at trial demonstrates to the C Cturt that Virginia Tech objectively

acted in goI ld faith and based on such reasonable grounds that liquitlated dnmages would be

unfair. Thi! evidence d Cstablished that Virginia Tech had lvert and clear anti-discrimination

policies. .7 rial Tr. , at 418. Anti-discrim ination training lras required for a1l employees in

University levelopm en '..

reviewed av xilable data o ensure that salaries confonned to t le market 1m d consulted with an in-

at 132, 389-90, 483. In se' ting initial. salaries, Virginia Tech



house com rpensation an.tlyst to review f'undraisex salaries. J( ', at 473, 478, 4S1 . Furthermore, the

Office of 1$ zderal Contlacts Complimwe conducted a civil r ghts audit of Virginia Tech in 2010

and found 1 Nat none of Uirginia Tech's compensation practi. idzs violated federal law. Id at 460-

6 1 .

Viutinia Tech's intensive annual review of the 1 rarket for fundraiser salries and

mandatory lmti-discrimination training are strong evidence q ktat Virginia Tech made reasonable

l ith IIPA requirem ents.z A federal civilefforts to cl mp y w 'lèghts audit recently confirm ed that

( pbjectively, Virginia Tech acted inVirginia Te.lh's policieé are compliant with federal law.

good faith 1E nd based th zir compensation decisions on such l'easonable grounds that liquidated

damages wc.ald be unfaiq'. Accordingly, Plaintiffs' motion fb!liquidated damages will be denied.

lI. Judgm ent as a M atter of Law

i. EI'A Disparate Treatm ent Claim s

Undtrr Rule 50, t ze Court must inquire whether a rea lanable jury, drawing a11 facts and

inferences fl am the evid tnce admitted at trial, could have fc -'zld for the Plaintiffs. Even if the

Court feels 1 4e weight oè' the evidence favored Virginia Tecl ., if there was even a modicum of

evidence froln which a jl lry could assign liability, judgment 1 é; a matter of 1aw is improper. At

the outset, tlI e Court mu it reiterate, as it has held throughou : these proceedings, that Plaintiffs

have indeed established a prim a facie case of discriminati :#n under the EPA . The parties

stipulated be bre trial th: .t Virginia Tech paid three similarl; situated male comparators more

than Plaintif j, and paid five male eomparators less. The llaintiffs assert that the fact that

2 Plaintiffs' f lrcefully azg ue that the jtlry's finding that Virgin Jt Tech willfully retaliated ajainst
Maron precltrdes a findin g that Viyinia Tech acted in good sàith. Notwithstanding the Jury's
verdict, the v:vidence add uced at trlal does not support a fir jling that Virginia Tech willfully
retaliated agai nst M aron. The Court is fully satistied that Vin inia Tech acted in good faith and
had reasonabl z grounds to believe it did not violate the law.
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Virginia TLrch paid sonle male comparators more allows tlr :m to present their case to the jury.

The Court has repeatk dly found that Fourth Circuit pret ktdent supports this assertion. See

Brinkley-G bu, 36 F.3d 1tt 344.

Virllinia Tech a 'gues that because it also paid Plainti D.S.s more than some males, Plaintiffs'

EPA clain'ls fail as a matter of law. Virginia Tech assd tJ4s that tçlfjor this Court to adopt

Plaintiffs' ( nterpretatiol L of the Equal Pay Act, any employt tr, m ale or female, earning less than

one sim ilal ly-situated ( omparator of the opposite gender, 1 :d7uld hale his or her employer into

Court and ilstablish a p rima facie EPA violation.'' Def 's ? 3èm., ECF. No. 198, at 6. Virginia

Tech argue 9 the Plainti: Ts calmot establish a prima facie caë t: in light ()f the fact that there were

some lowel paid male c amparators. But, if the Plaintiffs' re; pling of Brinkley-obu is tortured, so

is Virginia Tech's. > ccording to Virginia Tech's analy ;ts, any elnployer paying any one

similarly-si luated comp àrator less than a plaintiff would be dzntitled tc, judgment as a matter of

law. As lc Ag as an em ployer made sure that the several 1.o ?/est paid employees were male, no

female cou d ever estalllish a prim a facie case of gender 1 tiscrim ination. The Court will not

apply such l nzle of la% . Accordingly, there is no reason to Jtpset the Court's earlier rulings that

the Plaintif' s' case prop. lrly went before the jury.

The Court must Aext assess whether there was any e. idence admitted at trial permitting a

reasonable .iury to find lbat Virginia Tech paid the PlaintiffL-' tess because they were women. At

trial, Plainti ffs' produck d evidence that, while Virginia Te( 11 m ade salary determ inations after

consulting : narket data, Thimothy Corvin and Elizabeth FlJ rtagan made salary decisions partly

based on tllzir personal subjective determinations of fairne: Ek and the employee's value. Both

testified tha ., though thk y did not m ake salary detenninatioc 5 tûon a whim ,'' no written policy at

Virginia Telrh set the obiective qualitications for salaries. 1E' hzn if Flanagan or Corvin did not in

6



fact take gllnder into at :count, the process itself allowed for ljender bias if the actors involved so

desired. 5 irginia Tech 's somewhat ad hoc salary detennin ttion process, which at least allowed

for the pos,iibility of su àjective salary decisions, would also ltllow a reasonable jury, viewing the

evidence il the light m t ,st favorable to the Plaintiffs', to ink 7 liability.

Fu1 :her, both t ie Plaintiffs' and Virginia Tech' s experts testified that there was a

measurablt! pay disparil y between male and female fundraist 1's at Virginia Tech, even controlling

for criteria such as age, experience, and education. Dr. Al()A snder Vekker testified that there was

a fourteen pay percen ) disparity between men and wom rn in University Developm ent, the

disparity v as tlstatistic. tlly significant,'' and that the dispa ity was evidence of discrimination.

Dr. Janet 7 hornton, wh Jm Virginia Tech retained to rebut I 'r. Vekker's testimony, testitied that

there was only an ei 4ht percent pay disparity, that th : eight percent disparity was not

ûtsigniticanl ,'' and that s latistical analyses could not demonst ltte that Virginia Tech discriminated

against wol Aen. Even t lough it was rebutted, Dr. Vekker's 1 sstimony c'ould theoretically allow a

reasonable ury to infer that Virginia Tech violated the EPA. Because some evidence adduced at

trial would penuit a rea sonable jury to conclude that Virgiin 11 Tech violated the EPA, judgment

as a m atter Df law is im l proper.

ii. slaron's Retaliation Claim

To l tstablish a p rima facie case of retaliation, Marol was required to prove that she (1)

engaged in nrotected ac1 ivity, (2) Virginia Tech acted advers )ty against her, and (3) the protected

activity anc adverse act ion were causally cormected. Hollo C'J v. Washington Homes, Inc., 487

F.3d 208, 1 18 (4th Cir. 2007).For the Court to enter judg ftent as a matter of 1aw in Maron's

retaliation 4 laim, there must be no evidence in the trial re :ord allowing a reasonable jury to

7



conclude tttat Virginia Tech retaliated against M aron.If tk :re is no evidenc,e supporting any of

the three e ements of retaliation, judgment as a matter of lav should be entered.

To show that V irginia Tech acted adversely against lter, M aron introduced evidence that

Virginia Tirch denied 1: er pennission to go to a non-require j training conference, Virginia Tech

required h, r to product r receipts to receive travel reimburx rnent when the original receipts had

been lost, Itnd that Vir iinia Tech imposed extended job jx rfonnance bencbmarks on her. To

establish tlI at these eve zts constituted adverse em ployment ; kdions, M aron was required to show

that Virgill ia Tech's a ztions could dissuade a reasonable 'zmployee from complaining about

discriminal ion. Burlinjrton Northern dn Santa Fe Ry. Co. v. Ik-hite, 548 U.S. 53, 68 (2006). The

Suprem e f ourt has be( rn clear that Ctpetty slights, minor a Jxoyances, and simple lack of good

mnnners'' (: o not count f#. The issue before the Court th lrefore is whether a reasonable jury

could find that Virgil Lia Tech's conduct could have (Ii tiuaded a reasonable person from

complainin 4 about discl im ination.

Vie ving the evi âence in the light most favorable to 34aron, a reasonable jury could find

that, at mollt, Maron sti ffered a tdpetty slight'' and not a nu tzrially adverse action. M aron was

never dem Ilted or tiro 1, and Virginia Tech never lowere j her salary. At the tim e M aron

resigned, sl te was eligil ,1e for a promotion and five percent raise. M oreover, all ftmdraisers at

Virginia T Ilch have pk rform ance benchm arks which tho  are expeded to m eet, and when

fundraisers do not m eet those benchmarks, they can expect ilat Virginia Tech will hold them in

lower este' tm and pot lntially take action. No trial ev (Ience dernonstrated that M aron's

benchmarkl: were obje ztively unreasonable. Furthermort , other Virginia Tech fundraisers

testified tha T when their original receipts were lost, they had 1 :, furnish new ones to Virginia Tech

to receive 1 'avel reimbl Lrsement.None of the trial evidenc l would allow a reasonable jury to

8



conclude t 1at Maron sltffered an adverse employment actio ï.

law in favl r of Virginil 2 Tech is proper.

Therefore judgment as a matter of

c. New Tr iaI

Un ike Rule 50 . Rule 59 permits the Court to weig 1 the evidence and credibility of the

witnesses i :z determinir g whether the jury reached an accepl ëble verdid. Cline, 144 F.3d at 301.

If the clel! r weight o1' the evidence demanded a verdicl for Virginia Tech, a new trial is

appropriatt: . Id Undel the EPA, once a plaintiff establishe k a prima facie case of disparate pay,

the burden of proof shiq'ts to the employer to prove that the 4 qksparity was because of 1) seniority,

2) merit, 3 ' objective p lrfonnance, or 4) another gender-nel rzal reason. 29 U.S.C. j 206(d). In

this case, /irginia Telrh argued exception number fourp llat any pay disparity between the

Plaintiffs a ld their m al ) comparators w as due to a gender-r ttutral fador. At this Rule 59 stage,

the Court nust weigh the evidence and credibility of th : witnesses and determine whether

Virginia Tllch proved that it 3 If thepaid Plaintiffs according to lt gender-neutral standard.

evidence cl zarly weighk d in Virginia Tech's favor, a new tril 1 is warranted.

The evidence at mitted at trial weighed strongly in '$ irginia Tech's favor. Virginia Tech

produced e'Jidence that Lhe Plaintiffs' salaries were appropri: .1e relative to similarly situated male

comparatol ;, which, in the Court's view, clearly demonstra ()s that it did not treat the Plaintiffs

any differe Atly becausk they were women. The Plaintië did not adequately rebut Virginia

Tech's evic ence. Acco; dingly, a new trial is proper in this c tse as the jury's original verdict was

against the Illear weight of the evidence.

3 At the outsk ), the Court nc tes its concern that a lay jury might lack tlr ) appropriate background or knowledge to
determine exllctly what func raisers should be paid relative to one anotl tr. M any factors must necessarily inform
salary determ :aations, and a ay jury may not be in the best position to m tke such determinations of employee value
in cases such .s this.
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At trial, the Pla intiffs proffered three similarly situa tad male comparators whose salaries

were highdirr than the I laintiffs'. Virginia Tech countered ')y proffering four similarly situated

m ale com
. 
larators wh( ,se salaries were lower than the Pl Lintiffs', and one whose salary was

basically i jentical. 7 he jury therefore had a pool of t ra similarly situated Virginia Tech

fundraiseréi, eight m en and the two fem ale plaintiffs, to a.n Llyze whether the Plaintiffs received

less pay bl tcause they 'vere female. M aron's starting sala ), was $49,000 per year and Hanes'

starting sal zry was $53: 500 per year. M aron held both a Ba :lxelor's and M aster's degree and had

no transfelable sales lxperience. Hanes held a Bachel lr's degree and had five years of

transferabl ! sales experience.

By comparison . Brian Thornburg, who made $3. .,000, held both a Bachelor's and

M aster's d.rgree and haï no transferable sales experience. l 'zik Kahill, who made $40,273, held

a Bachelor s degree an :1 had one year of transferable sales zxperience. Jolm King, who made

$46,000, b !1d a Bacheld lr's degree and had no transferable s Lles experience. Joshua Tessar, who

made $48,:)00, held a Bachelor's degree and had two ye1 1's of transferable sales experience.

Scott Davir., who madt $49,500,000, held both a Bachelor é1 and M aster's degree and had two

years of tnlnsferable sa es experience. All of these men ha t resumes similar to the Plaintiffs in

terms of et ucation and relevant sales experiences. Yet, 0th. L: than Davis, who made $500 more

than Marol , al1 of thes,l men made less than the Plaintiffs. This comparator evidence strongly

suggests th tt Virginia Tach did not violate the EPA.

To zounter, the Plaintiffs introduced three higher :aid male comparators. Benjamin

Grove, witl a Bachelor s degree and tlzree years of transfera :'le sales experience, made $61,000.

James Groh e, with a Ba zhelor's degree and fourteen years ol transferable sales experience, made

$63,000. ( hristopher I 'awson, with a Bachelor's degree 1M' (1 eleven years of transferable sales



experienckr, made $6: ,000. Both James Grove and Iw twson, the two highest paid male

comparato:s, had sign iticantly more experience than the Plaintiffs. Lawson had twice the

experience of Hanes, ltnd Jnm es Grove had three tim es rr E're experience. Both had infinitely

more tran:iferable exlperience than Maron. Benjamin (Jrove had less transferable sales

experience than Hanes, but more than M aron. However, hi:previous salary was $61,000, which

Virginia T'Erch matched to recruit him .

Vikrwing the ct m parator evidence as a whole, it :; clear that Virginia Tech did not

compensatl) on the basis of gender', Virginia Tech compensl 1ed on the basis of experience. This

comports s'/ith testimol Ly from Corvin and Flanagan who sl dted that the best predictor of future

fundraisinit success is past sales experience. The com pal ator evidence could not be clearer:

Virginia 'T lch's compd rnsation decisions were driven by (lgitimate, gender-neutral concerns.

The Plain' iffs produo ld no credible evidence at trial jemonstrating that Gsrelevant sales

experience ' was merel ( a pretext for discrimination. Bec; .lxse the jury's finding that Virginia

Tech violal zd the EPA E s against the clear weight of the evid lnce, a new trial is proper.

lV. Conclusion

Liqllidated dam tges are improper in this case. Jud! lnent as a m atter of 1aw will not be

entered in the Plaintif rs' EPA claim because there was some trial evidence from which a

reasonable jury could 1 kave theoretically found a violation.

evidence E' vors Virginia Tech.

However, the clear weight of the

Accordingly, the Court v ill grant a new trial. No evidence

admitted a lrial support ; a finding that Virginia Tech retalial zd against Maron and judgment as a

matter of lê w will be en rered for Virginia Tech on that claim

An Itppropriate ( lrder shall issue this day.

EN' -ER: This J f ay of June, 201 1.
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