Kyttle v. Commissioner Of Social Security Doc. 17

IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

KEVIN KYTTLE,
Plaintiff,
Civil Action No. 7:10cv00138

V.

MICHAEL J. ASTRUE,
Commissioner of Social Security,

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff Kevin Kyttle (“Kyttle”) brought ths action for reviewof the Commissioner of
Social Security’s (*Commissioner”) decision demyihis claim for disability insurance benefits
(“DIB") and supplemental security income (“SgbBenefits under the SatiSecurity Act (the
“Act”). Kyttle argues on appedhat the Administrative Lawudlge (“ALJ”) erred by failing to
give controlling weight to thepinion of his treating physician, Dr. Jan Pijanowski. Having
carefully reviewed the adminrstive record and consideréte arguments of counsel, the
undersigned concludes that the ALJ’s dexiss supported by substantial evidence.
Accordingly, the Commissioner’s decisionA§FIRMED, the Commissioner’s Motion for
Summary Judgment (Dkt. #12)&RANTED, and Kyttle’s Motion for Summary Judgment
(Dkt. #10) iSDENIED.

|
Section 405(g) of Title 42 of the United States Code authorizes judicial review of the

Social Security Commissioner’s denial ot&d security benefits. Mastro v. Apfél70 F.3d

171, 176 (4th Cir. 2001). “Under the Social SdtyuAct, [a reviewing court] must uphold the
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factual findings of the [ALJ] if they araipported by substantial evidence and were reached
through application of the cart, legal standard.”_ldalteration in orighal) (quoting_Craig v.
Chater 76 F.3d 585, 589 (4th Cir. 1996)). “Althougle review the [Commissioner’s] factual
findings only to establish thateii are supported by substantial evidence, we also must assure

that [his] ultimate conclusions akegally correct.” Myers v. Califanp611 F.2d 980, 982 (4th

Cir. 1980).
The court may neither undertake amd&oreview of the Commissioner’s decision nor

re-weigh the evidence of record. Hunter v. Sulliva@®3 F.2d 31, 34 (4th Cir. 1992). Judicial

review of disability cases is limited to determining whether subatavidence supports the
Commissioner’s conclusion that the plaintiff fail satisfy the Act’s entitlement conditions.

SeeLaws v. Celebrezze&368 F.2d 640, 642 (4th Cir. 196@vidence is substantial when,

considering the record as a whole, it might be deemed adequate to support a conclusion by a

reasonable mind, Richardson v. Peradé® U.S. 389, 401 (1971), or when it would be sufficient

to refuse a directed verdict in a jury trial. Smith v. Chd&@rF.3d 635, 638 (4th Cir. 1996).

Substantial evidence is not a “large or coasihle amount of evidence,” Pierce v. Underwood

487 U.S. 552, 565 (1988), but is more thaneae scintilla and somewhat less than a
preponderance. Perald92 U.S. at 401. If the Comssioner’s decision is supported by
substantial evidence, it must biiraned. 42 U.S.C. § 405(g); Perale®?2 U.S. at 401.

“Disability” is the “inability to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impa@nt which can be expect to result in death
or which has lasted or can be expecteldsbfor a continuous ped of not less than 12
months.” 42 U.S.C. § 423(d)(1)JA The “[d]etermination of eligibility for social security

benefits involves a five-gbeinquiry.” Walls v. Barnhart296 F.3d 287, 290 (4th Cir. 2002).




This inquiry asks whether the claimant: (1srking; (2) has a severe impairment; (3) has an
impairment that meets or equals the requiremefnaslisted impairment; (4) can return to his or
her past relevant work; andribt, (5) whether he or she can perform other work. Heckler v.

Campbel] 461 U.S. 458, 460-462 (1983); Johnson v. BarnA&r F.3d 650, 654 n.1 (4th Cir.

2005) (citing 20 C.F.R. § 404.1520). If the Coissioner conclusively finds the claimant
“disabled” or “not disabled” at any point in thee-step process, he doest proceed to the next
step. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)@¥)ce the claimant has established a prima
facie case for disability, the burden then shiftshte Commissioner to establish that the claimant
maintains the residual functional capacity (“RFE&pnsidering the clainm’'s age, education,
work experience, and impairments, to perfottaraative work that exists in the local and

national economies. 42 U.S.C. 84@)(2)(A); Taylor v. Weinbergeb12 F.2d 664, 666 (4th

Cir. 1975).
[

Kyttle was born in 1958, completed thewtnth grade and obtained a GED.
(Administrative Record, leinafter “R.” at 31.) He previolysworked as a medical transport
driver, a convenience and grogetore clerk, and a sales repentative. (R. 31, 29, 121, 126.)
Kyttle filed an application for benefits on Jusg2006, claiming disability as of February 1,

2006 based on hepatitis C and diabetes. (RL2@L) Kyttle's application for benefits was

1 RFC is a measurement of the most a claintantdo despite his or her limitations. 26eC.F.R. 8§ 404.1545(a),
416.945(a). According to the Social Security Administration:

RFC is an assessment of an individual's ability to do sustained work-related physical and mental
activities in a work setting on a regular and canitig basis. A ‘regular and continuing basis’
means 8 hours a day, for 5 days a week, or an equivalent work schedule.

Social Security Regulation (SSR) 96-8p. RFC is to lberdened by the ALJ only after considering all relevant
evidence of a claimant’s impairments and any related symptoms (e.g., pair20 Sé#eR. 88 404.1529(a),
416.929(a).



rejected by the Commissioner initially basmda medical records review by Dr. Michael

Hartman (physical) on July 14, 2006. (R. 20bh) This decision was confirmed on
reconsideration based on a medical recordgweby Dr. Thomas Phillips (physical) on January
25, 2007. (R. 212-17.) An administrative hearing was held on September 27, 2007 before an
ALJ. (R.26-51.)

In a decision issued on October 1002, the ALJ found that Kyttle had severe
impairments consisting of diabetes mellitus, hiéisaC, and obesity. (R. 16.) Considering these
impairments, the ALJ found that Kyttle retainbeé RFC to perform light work, except that due
to his impairments, he can only occasionallynb stairs and ramps, cannot work around
hazardous machinery or unprotected heights, amdotalimb ladders, ropes and scaffolds. (R.
17.) The ALJ further found that Kyttle must ad@oncentrated exposure to extremely cold or
hot temperatures, excess humidity, pollution anthimts. (R. 17.) Based on this RFC, the ALJ
determined that Kyttle can perform his pastvaig work as a cashiand sales attendant. (R.
20.) Accordingly, the ALJ concluded that Kyttle is not disahleder the Act. (R. 21.) The
Appeals Council denied Kyttle’s request feriew on January 29, 2010 and this appeal
followed. (R. 1-3.)

Il

Plaintiff's sole argument on appeal is that &le) failed to give appropriate weight to the
opinion of his primary care physician, Dr. Rifanowski. On August 9, 2007, Dr. Pijanowski
filled out a Medical Assessment Ability to Do Work-RelatedActivities (Physical). (R. 221-
22.) Dr. Pijanowski opined that Kyttle couldt and carry 10 pounds occasionally, stand and/or

walk a total of four hours, and sit a totalfofir hours in an eight hour day. (R. 221.) Dr.



Pijanowski further stated thKtyttle could never climb, stoop, kel, balance, crouch or crafvl,
and that he had environmentastréctions in terms of height moving machinery, temperature
extremes, chemicals, noise, fumes, humiditgt mibration. (R. 222.) At the administrative
hearing, the vocational experstigied that these limitationsould preclude Kyttle’'s past
relevant work and abolish any potential ocdigel base, as even sedentary work requires
occasional stooping. (R.50.)

A treating physician’s opiniois to be given controlling weight by the ALJ if it is
supported by medically acceptable clinical &twbratory diagnostic techniques and is not

inconsistent with other substantiaiédence in the record. Mastro v. Apf@l70 F.3d 171, 178

(4th Cir. 2001); 20 C.F.R. 88 404.1527(d)(2), 416.9%2(d“Generally, we gie more weight to
opinions from your treating soeg's, since these sources Akely to be the medical
professionals most able to provide a detaileagitudinal picture of your medical impairment(s)
and may bring a unique perspective to the ceddtvidence that cannot be obtained from the
objective medical findings alone or from reportsrafividual examinations..”); Social Security
Ruling (“SSR”) 96-2p.

In determining the weight to give to a mealisource’s opinion, the ALJ must consider a
number of factors, inakding whether the physician has examitteelapplicantthe existence of
an ongoing physician-patient relatsbrip, the diagnostic and clinicalipport for the opinion, the
opinion’s consistency with thecord, and whether the physician is a specialist. 20 C.F.R. 88
404.1527(d), 416.927(d). A treating phyaits opinion cannot be rajed absent “persuasive
contrary evidence,” and the ALJ must provide reasons for giag a treating physician’s

opinion certain weight or explain why kiéscounted a physician’s opinion. Mast2@0 F.3d at

2 Dr. Pijanowski also stated Kyttle’s ability to push and istaffected by his impairments, but did not explain how.
(R. 222)



178; 20 C.F.R. 88 404.1527(d)(2), 416.927(d)(2) (“We will always give good reasons in our
notice of determination or decision for the weigla give to your treé&ng source’s opinion.”).

In this case, the ALJ considered Dr. Rgavski’s opinion that Kitle can perform less
than a full range of sedentary work, and sheeghat opinion some but not controlling —
weight. Given the short duration of Dr. Pijanoviskreatment and thetk of objective findings
in his treatment notes, substial evidence supports the AlsJopinion in this regard.

The administrative record contains onbuf treatment notes from Dr. Pijanowski,
beginning on February 19, 2067These notes document Kyttle’s diagnoses of diabetes mellitus
and hepatitis C and also show that Kyttle wdfesing from a scrotal infection, for which he
was prescribed antibiotics. (R. 234.) atollow-up appointment on March 21, 2007, records
reflect a normal examination, except for suprapiic and a testiculanass. (R. 232.)

Records from a May 11, 2007 visit were also unmisatale, save for the testicular mass. (R.
230.) The final treatment notes from DijaRowski, dated July 18, 2007, reflect no abnormal
findings upon examination but note “fatigue” alamigh his other diagnoses. (R. 228.)

These few treatment notes from Dr. Pijas&@irdocument routine treatment and confirm
Kyttle’s diagnoses of hepatitis C, hypertensidiapetes and obesity, but provide no objective
findings whatsoever to support the functiolmaitations set forth on the August 9, 2007 Medical
Assessment of Ability to Do Work-Related Adties (Physical). Kyttle testified at the
administrative hearing that Dr. Pijanowski diagnosed him with diaheticopathy (R. 33), but
that is not reflected in the treatment notes. tl€ylso testified that Dr. Pijanowski instructed

him to elevate his legs to relieve swelling 8X-38) and not to overereéhimself (R. 43), but

® Plaintiff asserts that Dr. Pijanowski was his treating physician from February 19, 2007 through August 19, 2007.
(Pl.’s Br. 3.) These dates correspond to treatment records from Kuumba Community Health areb\@eltter
and New Horizons Health Care and are documentdteiadministrative record at Exhibit 9F.
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again, no mention is made of this in the treatrmetés. Indeed, therem® indication that Dr.
Pijanowski placed any restrictions Kyttle's activities.

On the August 9, 2007 Medical Assessmémt,Pijanowski was asked to state the
medical findings that support his opinion that Kg/ttan only stand and/or walk 4 hours per day.
Dr. Pijanowski restated Kyttle’'s diagnoses — @iais mellitus, hepatitis C and obesity — but did
not outline any specific objective findings. .@01.) Elsewhere on the form, Dr. Pijanowski
referenced Kyttle’'s “constant fatigue.” (R. 40B)t even if fatigue does limit Kyttle’'s ability
to walk, sit and stand, it does not necessariplar Kyttle’s inability to stoop, balance, kneel,
crouch, or push/pull. (R. 402.) Dr. Pijanowpkints to no objectivanedical findings that
explain these limitations.

The other two Medical Source Statementébility to Do Work-Related Activities
(Physical) contained in the recqodovide little support for DiRijanowski’'s RFC determination.
Both of the statements were filled out by George Wagner, M.D., and were submitted to the
Appeals Council and incorporated into the reicobn the first form dated January 2, 2008, Dr.
Wagner stated at the top, “I did not do objectesting. Answers per pafit.” (R. 397.) Itis
notable that this form, which is based on Kyttelbjective account of his limitations, states that
Kyttle can lift and carry 15 pounds occasionally 8R7) — more weight than set forth in Dr.
Pijanowski’'s RFC assessment. Also contrarptoPijanowski’s findings, Kyttle represented to
Dr. Wagner that his abilities to reach, handle, push and pull are not affected by his limitations,
and that he is able to climb, stoop, kneel, beda crouch and crawl, but in so doing, he “will
fatigue.” (R.398.) The form also states Kgttlan stand/walk only l2ours in an eight hour
workday because he gets fatigued, and that tisgsis affected by his impairments but does not

explain to what extent. (R. 397.)



Dr. Wagner filled out a second Statemen#fbflity to Do Work-Related Activities
(Physical) a few months later, darch 7, 2008. On this form, he noted that Kyttle can lift and
carry 10 pounds occasionally, stand/walk 4 hauen eight hour workday, and sit 3 hours or
more in an eight hour workday. (R. 403.) Dr.gNar specifically statethat Kyttle “can sit
without too much problem.” (R103.) Dr. Wagner’s opinions &s Kyttle’s postural activities,
physical functions, and environmehtastrictions echo those set foith Dr. Pijanowski’s report.
There is no indication that this form is basedKyttle’s subjective report; thus, one can assume
Dr. Wagner’s second form reflects his opinion aKytile’s physical limitdions. But the record
does not explain who Dr. Wagner is, when heté@&yttle, and for what impairments. There do
not appear to be any treatment notes from Dighgain the record, anfids, there is nothing to
support the limitations set forth in his RFC a&sseent. As such, these forms from Dr. Wagner
cannot lend weight to Dr. Pijanowski's omnias to Kyttle’s functional limitations.

The administrative record as a whole refleotstine, conservative treatment and does not
support the degree of limitation set forth by DifaRowski or claimed by Kyttle. The majority
of the records date well before Kyttle’s alldganset of disability, February 1, 2006. Many of
those records indicate thiayttle was feeling well. (R. 347, 349, 386, 395.) In 2002, he was
diagnosed with both diabetes mellitus and hepdalitigAt times, Kyttle’s diabetes was noted to
be poorly controlled, but on at least one oamasKyttle reported he had “cheated a couple of

times over the month.” (R. 301; see a®ka313.) A number of medicetcords indicate Kyttle’s

doctors stressed the importance of weight loss and maintaining a strict diet to regulate his
diabetes and the effect it has on his liver. (R. 249, 276, 289, 301, 324, 326, 344, 349, 395.) He
was treated with medication and dowt appear to have needed insulin therapy. There is some

reference in the medical records from April, 2@02arly diabetic neuroffay and bilateral pedal



edema. (R. 300-01, 343, 344.) He was presdrieurontin for the pain and compression
stockings and hydrochlorothiazide for the edenfR. 301.) By June, 2003, however, Kyttle
denied signs or symptoms ofurepathy and stated he was getigrdoing well. (R. 313.)

With respect to Kyttle’'s hepatitis C, he hsamime difficulty with rage episodes while on
interferon treatment in 2004, which appeared tolvessomewhat with a prescription for Zoloft
and later Lexapro. (R. 359, 362, 265, 368, 374, 38&herally, however, notes reveal he
tolerated treatment well. (R. 368, 374, 381.) Three months into therapy, in September, 2003,
Kyttle reported he was doing well and had miniside effects. (R. 327.) Treatment was
discontinued after he was diagedswith appendicitis and haairgery in September, 2003. In
November, 2003, Kyttle stated that he did not vitcsresume treatment, despite the fact that
doctors recommended it. (R. 34%fter he continued to test pase for the hepatitis C virus,
Kyttle elected to resume therapy beginningamuary, 2004. (R. 357.) He experienced some
rage episodes, and by June, 2004, he had discegtithe interferon treatment. (R. 386.) He
stated he was aware of the riblat the virus might return butas feeling quite well off the
medication. (R. 386.)

Records from September, 2004 show #tle was feeling well and was not
experiencing hepatitis C symptoms. (R. 395.) In January, 2006, Kyttle presented to the
emergency room with complaints of lower flank pain and hematuria. (R. 167.) He was
diagnosed with splenomegaly and noted to have low platelet count. (R. 170.) Subsequent testing
was unremarkable. (R. 198.) By March, bothitamaturia and flank pain had subsided. (R.
179, 181.) However, Kyttle began complaining digiae and diarrhea, the latter of which he
attributed to his diabetes medtion. (R. 179.) In April, 2006, he continued to complain of

diarrhea and joint pain. (R. 178.) Kyttle ungent a colonoscopy in June, 2006, and had two



incidental polyps removed; otherwise, the exam was normal. (R. 174, 203.) Biopsies of the
polyps showed no signs of acute colitis as waslh few extra inflammatory cells, but not enough
to be diagnostic. (R. 173.) was recommended that Kyttleeuan over the counter medication
such as Pepto-Bismal to control his sympto(i&. 173.) Kyttle testifiedt the administrative
hearing that he was not takingyamedication to treat his hepati@s (R. 33.)

In a thorough and well-supported opiniorg #hLJ “gave Dr. Pijanowski’'s assessment
some, but not controlling, weight because he has only treated Mr. Kyttle for eight months and
because his treatment notes do not reflect alsgemedical findings to fully support the degree
of functional limitations suggested(R. 20.) This decision isupported by substantial evidence.
The ALJ specifically took into account Kyttletsabetes, hepatitis C and obesity in finding he
can perform a limited range of light work acah only occasionally climb stairs and ramps;
cannot work around hazardous machinery or unprotected heights; cannot climb ladders, ropes or
scaffolds; and is limited to work that allowsrhto avoid concentrated exposure to extremely
cold or hot temperatures, excess humidity, polluéiod irritants. (R. 17.Notably, this RFC
determination is more restrictive that thosefsgh by the reviewing state agency physicians,
who found that Kyttle coulgerform medium work witmo other postural or physical
limitations, other than avoiding noentrated exposure to hazardR. 205-10, 212-17.) There is
simply no support in the record for the adihal limitations imposed by Dr. Pijanowski.

Kyttle’s treatment has been routine and conservative. He is able to prepare his own meals, do
laundry and dishes, clean house, tastee of pets, and drive. (B4, 135.) There is sufficient
evidence in the record to find that Kyttle is daabled, and thus a consultative examination was

not required. 20 C.F.R. § 404.1519a(b) (“A cdtative examination may be purchased when
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the evidence as a whole, both medical and normrakds not sufficiento support a decision on
your claim.”). For these reasonlse Commissioner’s decisionAd=FIRMED.
\%

At the end of the day, it is not the pnoge of the court to make a disability
determination. It is the court’s role totdemine whether the Comssioner’s decision is
supported by substantial evidence, and, in¢dhg&e, substantial evidence supports the ALJ’s
decision. In recommending that the final demn of the Commissioner be affirmed, the
undersigned does not suggest that Kyttle is free atbmfirmity. Careful review of the medical
records compels the conclusion that Kyttle hasmet his burden of establishing that he is
totally disabled from all forms of substantgainful employment. ThALJ properly considered
all of the subjective and objectivactors in adjudicatingyttle’s claim for benefits. It follows
that all facets of the Commissiatgedecision in this case araported by substantial evidence.
For these reasons the Commissioner’s Mofor Summary Judgment (Dkt. #12)GRANTED,
and Kyttle’s Motion for SummarJudgment (Dkt. #10) BENIED.

The Clerk is directed to send a copytlis Memorandum Opinion and accompanying

Order to counsel of record.

Entered:June29, 2011

(3 Plichacd F Unbonstei

MichaelF. Urbanski
UnitedStateistrict Judge
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