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V. M EM ORANDUM  OPINION AND
ORDER

JENNIFER ANN K ELLEY ,

Defendant.
By: Sam uel G . W ilson
United States District Judge

This m atter is before the court on plaintiff Ann M arie M iller's m otion to postpone or, in

the altemative, to strike defendant Jennifer AM  Kelley's motion for attorney's fees and

sanctions. Both parties are currently proceedingrr/ .çc; however, M iller is a fonner member of

the Virginia State Bar who has surrendered her license.M iller filed for bankruptcy in Colorado

1 d argues that Kelley's motion for attorney's fees and sanctions is therebyon July 18th
, 201 1 an

barred by an automatic stay imposed on this proceeding pursuant to 1 1 U.S.C. j 362 (2006). The

b ptcy court dismissed M iller's case by order dated September 30, 201 1, but it is currently

set for a Novem ber 23, 201 1 hearing on M iller's m otion to reconsider the dismissal. In addition,

2 d ks to use that filing as grounds for the automaticM iller has since refiled for bankruptcy an see

stay. Kelley argues that her motion fits within a statutory exception to the stay. The court agrees

with Miller that it is constrained by j 362 and will therefore postpone its decision on Kelley's

m otion until such tim e as the stay is lifted.

1 M iller's original bankruptcy tiling is docketed in Colorado as No
. l 1-269 14 ABC tBankr. D. Colo., Sept.

30, 20l 1).

2 M iller's most recent bankruptcy filing is docketed in Colorado as No. 1 1-35 l 82 ABC (Bankr. D. Colo.,
Oct. 26, 201 1).
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1.

M iller originally filed this case as a diversity action, asserting a libel claim tmder state

1aw arising out of Kelley's decision to publicly post a statement on her personal intenwt blog

allegedly attacking M iller's character.M iller initially filed the complaint in the United States

District Court for the District of Colorado, but that court transferred the case to this district

pursuant to 28 U.S.C. j 1631 after tinding that the District of Colorado lacked personal

jurisdiction over Kelley. After consultaticm with the parties, this court entered a discovery order

and set a trial date of August 1, 201 1.

On July 18, 201 1, two weeks before the scheduled trial date, M iller m oved for a

continuance of the trial date and for permission to appear by telephone, complaining that she

could not afford to travel to this district to pursue her case. The court denied M iller's motion and

ordered her to provide the court with timely notification regarding whether she plnnned to be

present for trial on August 1, 201 1. M iller subsequently informed the clerk's office that she did

not intend to attend the trial and sought a voluntal'y dismissal of the matter. The court instead

dismissed M iller's claim for failure to prosecute.

After the dismissal, Kelley sought $3331.48 in attorney's fees, additional sanctions, and

an order enjoining plaintiff Ann Marie Miller from filing future suits against Kelley and her

husband without prior judicial leave. In support of her motion, Kelley stated that Miller has tiled

a total of eightrr/ se lawsuits with the intent to harass her fam ily. A1l but two of these cases

have been dismissed, and in two of those dismissals the district court in Adams County,

Colorado found that the suits were brought in bad faith with the intent to annoy and harass.3

3 The Adams County court also noted that M iller had sent Kelley and her husband a Facebook message on
M ay 4, 20 10 which stated that :tl hope for nothing more than for you two to Iearn the meaning of grief by losing
everything you both havev'' (Def.s Mot., ECF 38-1 Ex. C, at 5.) In addition, the court noted that Miller had
submitted a forged letter to the court for use as an exhibit. (ld. at 8.)



(Def 's Mot. Atty. Fees, ECF No. 38-1.) Kelley also claimed that Miller intends to t5le future

lawsuits in order to increase Kelley's attorney's fees.

In her reply to Kelley's m otion, M iller denied each of Kelley's allegations. She also

stated, however, that Kelley and her husband, by continuing in their course of conduct, are

tdearning themselves new civil suits.'' Importantly, M iller stated: ç(1 nm misquoted, emails are

attached that are purportedly from me but that I did not write, and other false and forged exhibits

are attached.'' The court then advised Miller that if she wished the court to consider these

accusations in its decision on Kelley's motion, she should file them under penalty of perjury.

4 d this motion toMiller did not do so but instead filed a motion for reconsideration an

5postpone/strike
.

Il.

M iller maintains that the Banknlptcy Code acts to stay this proceeding and prevents the

court from ordering her to pay attorney's fees or otherwise sanctioning her. Kelley, on the other

4 The court has denied Miller's motion for reconsideration by a separate order.

5 Along with the instant motion, M iller tiled a declaration that she has been unable to tind someone that is
able to dtswear gher) in tmder penalty of perjuly.'' The court directs Miller to the text of 28 U.S.C. j 1746 (2006).
That statute states:

W herever, tmder any Iaw of the United States or under any rule, regulation, order, or requirement
made pursuant to law, any matter is required or permitted to be supported, evidenced, established,
or proved by the sworn declaration, veritication, certificate, statement, oath, or affidavit, in writing
of the person making the same (other than a deposition, or an oath of oftke, or an oath required to
be taken before a specitied oftkial other than a notary public), such matter may, with like force
and effect, be supported, evidenced, established, or proved by the unsworn declaration, certifkate,
verification, or statement, in writing of such person which is subscribed by him, as true under
penalty of perjury, and dated, in substantially the following form:

(2) If executed within the United States . . . : <tl declare (or certify, verify, or state) under
penalty of perjury that the foregoing is true and correct. Executed on (date).

(Signaturel''.



hand, argues that her motion tks within a narrow exception to the Code's automatic stay

provisions. The court's view is that the Bankruptcy Code forestalls a nzling on Kelley's motion.

Section 362 of Title 1 1 of the United States Code explains that:

(a) Except as provided in subsection (b) of this section, a petition tiled
under section 301, 302, or 303 of this title, or an application filed under section

5(a)(3) of the Securities lnvestor Protection Act of 1970, operates as a stay,
applicable to al1 entities, of--

(1) the commencement or continuation, including the issuance or
employment of process, of ajudicial, administrative, or other action or proceeding
against the debtor that was or could have been commenced before the
comm encement of the case under this title, or to recover a claim against the
debtor that arose before the commencement of the case under this title . . . .

1 1 U.S.C. j 362 (2006). The drafters gave teeth to the automatic stay by including a

provision for actual and punitive damages for any willful violation of its mandate. See 1 1

U.S.C. j 362(k)(1). They stay only adheres, however, until such time as the case is

dismissed. See j 362(c)(2). The Code goes on to explain, in j 362(c)(3) which is

anything but a m odel of clarity- that in cases such as this one, when a banknzptcy

proceeding has been dismissed in the preceding year but subsequently retiled, the stay

will continue in the second case for a period of thirty days after its tiling. A party may

then m ove the bankruptcy court for a continuation of the autom atic stay beyond thirty

days. Though the stay is automatic and acts to suspend most proceedings, j 362419 lists

various exceptions to the stay, including an exception for

the comm encement or continuation of an action or proceeding by a
governm ental unit . . . to enforce such governm ental unit's . . . police and
regulatory power, including the enforcement of ajudgment other than a
money judgment, obtained in an action or proceeding by the governmental
unit to enforce such governm ental unit's . . . police or regulatory power.

j 362(b)(4). The issue here is whether this tdpolice and regulatory power exception'' applies to

Kelley's motion for attorney's fees and sanctions.



Courts in other jurisdictions have found that the exception might apply in the context of

court-imposed sanctions. Sees e.:., ln re Berc, 230 F.3d 1 165 (9th Cir. 2000)', Alpern v. Lieb, 1 1

F.3d 689 (7th Cir. 1993). The Ninth Circuit, for instance, has held that an award of attorney's

fees imposed as a sanction for a debtor-attorney's prosecution of a frivolous appeal tit within the

police and regulatory power exception.Berc, 230 F.3d at 1168. The Bera court constnzed the

sanction award as tta proceeding by a governmental unit'' and reasoned that the pupose of the

sanction was to effectuate public policy, and not to protect private rights. ln the reading of other

courts, however, ttby its plain tenus, the police and regulatory power exception to the automatic

stay applies only where (1) the action is brought by the government, and (2) the action seeks to

vindicate the public interest, as opposed to a specsc individual 's or éw///.y 's rights.', U.S. lnt'l

Trade Comm'n v. Jaffe, 433 B.R. 538 (Bankr. E.D. Va. 2010) (emphasis added). IZ The more

difûcult of these two questions is the second. The Fourth Circuit's answer is this: if the state is

enforcing a 1aw whose purpose ûùis to promote public safety and welfare, or to effectuate public

policy, then the exception applies.'' Safetv-Kleen, lnc. (Pinewood) v. W yche, 274 F.3d 846, 865

(4th Cir. 2001) (citations omitted) (internal quotation marks omitted).If, on the other hand, (tthe

purpose of the law relates to the protection of the government's pecuniary interest in the debtor's

property, or to adjudicate private rights, then the exception is inapplicable.'' ld. (citations

omitted) (internal quotation marks omitted).

In this case, despite Miller's first bankruptcy petition having been dismissed, j 362(c)(3)

m andates a stay for thirty days after the tiling of her second bankruptcy petition. It is in this

context that the court exnm ines Kelley's m otion for attorney's fees and sanctions.

Under these circum stances, and with the Fourth Circuit's guidance in mind, this court is

unable to construe Kelley's m otion as an action brought by the government to vindicate the



public interest, as opposed to an action brought by an individual to vindicate individual rights.

Even if the court were to construe the motion as 6$a proceeding by a governm ental unit,'' any

benefit accnzed after a court-ordered sanction would be in favor of Kelley and her husband and

would affect the public interest only tangentially. As such, the court is bound by the terms of the

automatic stay in 1 1 U.S.C. j 362 and will delay its decision on Kelley's motion for attorney's

fees until such time as the stay is lifted. If the court were to decide otherwise and its

determination later proved erroneous, Kelley would run the risk that the award of attonwy's fees

would be declared void ab initio. See J4 Promotionss lnc. v. Splash Docss LLC, No. 2:09-cv-

136, 2010 WL 2162901, at *8 (S.D. Ohio May 25, 2010).

Accordingly, it is hereby ORDERED and ADJUDGED that M iller's motion to postpone

is GRANTED . Further, M iller's m otion to strike is hereby DENIED. Likewise, Kelley's

motion to strike is hereby DENIED.

ENTERZ this 4th day of November, 201 1.

UN ITED STATES DISTRICT JUDGE


