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IN TH E UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF VIRGINIA

RO ANOKE DIVISION

JAM ES GARDNER DENNIS,
Petitioner,

V.

W ILLIAM  D. JENNINGS,
Respondent.

)
)
)
)
)
)
)

Civil Action No. 7:11-cv-00245

M EM OM NDVM  OPINION

By: Hon. James C. Turk
Senior United States District Judge

James Gardner Dennis, a Virginia inmate proceeding pro K, tiled a petition for a writ of

habeas corpus, pursuant to 28 U.S.C. j 2254. Petitioner argues that his conviction was obtained

in violation of his constitutional rights protected by the Fourth, Fifth, Sixth, and Fourteenth

Amendm ents. Respondent filed a motion to dismiss, and petitioner responded, m aking the

matter ripe for disposition. After reviewing the record, the court grants respondent's motion to

dlsrnlss.

By indictments filed in April and August 2008, the Commonwea1th of Virginia charged

petitioner with abduction, rape, sodomy, using a computer to solicit a m inor, five counts of

producing child pomography, and twenty counts of reproducing with intent to distribute child

pornography, in violation of Virginia Code jj 18.2-48, 18.2-61, 18.2-67.1, 18.2-374.38, l 8.2-

374.1, and 18.2-374.1:1, respedively.

By the Com m onwealth's motion and pursuant to a plea agreem ent, the Comm onwea1th

nol prossed the abdudion and production of child pornography charges. The Commonwealth

also amended the rem aining indictments to charge petitioner with misdem eanor sexual abuse,

m isdemeanor carnal know ledge, felony use of a computer to solicit a m inor, and twenty counts of

felony possession of child pornography, in violation of Virginia Code jj 18.2-67.4, 18.2-361(A),
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18.2-374.3(8), and 18.2-374.1:1(A), respectively.

During petitioner's guilty plea hearing, the Commonwealth proffered the evidence to

support petitioner's pleas and its no1 prossequi and nmendments to the indictments.

ln February of 2008, there was a 91 1 call from a juvenile femalegil she was located at
Turtle Creek Apartments. The police responded and talked with the girl, who was at that
point seventeen years and nine months old. lnitially, the girl stated that she had met

gpetitioner) online on Facebook. She indicated that he had identified himself . . . as
Justin, that he had flown her here and that he had then held her against her will and raped
her in an apartment at Turtle Creek. Subsequent interviews indicated some
inconsistencies in her statem ents, specifically . . . that the two had m et on a site called
seekingarrangements.com, in which sugar daddies and sugar babies, the tenns used on the

website, seek each other out. Both (petitionerl and the female had erlrolled . . . on that
site and had met each other through that site. Both of them had made . . .
misrepresentations about themselves. The female specitically had misrepresented her
age, and there was also some () discussion between the two of them about what might
occur should they ever m eet.

gpetitioner) had paid to fly her gto Albemarle County) and she agreed to come
heregn'j . . . she was originally from Colmecticut and is currently living in Colmecticut.
She turned eighteen years old in M ay - said she flew here and agreed to fly here from
Connecticut. It's undisputed that certain sex acts occurgedj, but it's also now undisputed
that they did leave the apartment togetherli) in other words, she initially told or had
neglected to tell police that they had left the apartment . . . between the tim e that she got
here and the time that she called the police. lt was later . . . revealed that they did leave
the apartment, they went to Starbucks, they went to the grocery store, and there was no
attempt at that point to alert anybody of what was going on or to any of the facts as she

had stated them to police. The police then arrested (petitionerj for the four charges
related to the girl: rape, sodomy, use of a computer to entice a minor, and abduction with
intent to defile.

As a result of that arrestl,j several computers were seized and other computer equipment,
both at a location where (petitionerj was staying and from a car, as well as from his home.
The computers were searched pursuant to search warrants for evidence pertaining to the
charges relating to thejuvenile female, specifically they were looking for any photographs
as well as for evidence as to how the two had come to meet online.

Through the course of that searchl,j images were found what appeared to be minor girls
and juvenile girls, and a subsequent search warrant was obtained. During the course of
the search of some of the computers and the equipmentg,) officers discovered images
depicting child pornography, and I want to discuss here specifically the different types of
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images found. The images that leldj to the (twentyl reproduction charges . . . that are
being today reduced to possession were image of prepubescent children either involved in
or simulating sex acts. These were images and videos that were downloaded from other
intem et sites. Som e of them  were quite old and had been out there in cyber space for
some period of time and had been downloaded onto the computers possessed by and
retrieved from (petitioner). These were originally charged as production because it
appeared that several copies of these pictures had been m ade and they were saved to
different places, but the crux of that charge, I believe, was possession. lt was not
reproduction of what we think of as the typical reproduction where you take a m agazine
and you put it on (aq copy machine and give a copy to your friend. . . .

The second set of images, and those are the five that are charged as production, were
images of older females, both known and tmknown. And when 1 say known and
unknown, the images of the prepubescent children were known to persons who

investigate child pornographyli) other investigations had 1ed to the identity of these
children. W ith respect to the five images that were charged, and these were photographs

of older girls, these were --- at least one of those girls, we were able to determine gher)
identity . . . through other witnesses. The second girl that is depicted in those im ages, we
do not know the identity of, but we're narrowing down the trail . . . as to who that girl
was. And it's important to distinguish between those two types of images for the
purposes of the plea agreem ent.

For the purposes of . . . the pom ography charges, as I indicated there was -- certainly the

cnlx of it was possession that was (unintelligible), there was not really much dispute, and
I believe there's going to be a straight up guilty plea to the possession of those gtwentyj
child pornography charges. There . . . would have been a legal dispute . . . regarding
Virginia case law . . . (aboutj the precise marmer in which these images were handled by
(petitioner:l were (theyj reproduction or . . . simply production. . . . (Tjhat was the basis
for reducing the charges to possession from reproduction.

On the production charges, with respect to the images of one of the girls, the one that was
unknown and we were sort of narrowing down the trail on, there was a dispute about her
age that probably could have gone either way. It's my understanding that the defense had
infonnation that it would have presented that the girl at the tim e the im ages were made
was over the age of eighteen. W e had evidence, we believe, to support that she was under

the age of eighteen, but unlike the twenty possession imagesg,l these were images of girls
who were much closer to the eighteen line thgaln they were to the eight, nine, or ten year-
o1d line that gonej might have expected. The others, with the images of the girl that knew
who she was, the Com m onwealth has concerns about our ability to go forward with
respect to the production of the evidence and what evidence we would be able to produce,
I do believe we w ould be able to produce some evidence concerning her age, whether that
would have been admissible or whether that would have been sufficient in light of the
Court's nzlingsg,j it's obviously up in the air.
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With respect to the February (20108 case which sort of led to al1 of this- l don't want to
sell the Com monwea1th case too far down the river, but there were concerns about the
impeachability of the victim in this case. That was one of the primary concerns for entry
into a plea agreement. Not- l don't want to say- to imply from that that (sic) the
Commonwealth did not believe her, but obviously gdefense counsell had infonnation
available to her that she would have very rightly been able to cross-examlinel this person
was to indicate that she wasn't completely forthcoming in the beginning, that there were
other facts that she either withheld from the police or stated incorrectly to the police, and

that was a concern in tenns of what ajury might ultimately do on those charges.
Secondly, . . . this victim  lives in Connecticut, and there are . . . issues with getting her
here, which we have overcome, and she's certainly willing to come forward. . . . And,
again, I don't mean to imply that l don't believe what she said, but rather that I knew that
there were weaknesses in the case that would have been very rightly exploited and I did
not want to put the victim through that. . . . The . . . use of a computer to entice a minor

charge will require gpetitionerj to register with the sexual offender registry, that was a
primary concern for her. And another concelm was that he plead to a sexual battery
charge, whether it was a m isdemeanor or a felony she was not concerned, but she did
want there to be some sort of sexual battery conviction, and so her - she was consulted
before this offer was made final.

(Plea Hr'g Tran. 10-16.)

Following the Com monwealth's proffer, defense counsel told the Circuit Court the

reasons why petitioner, despite the original charges and evidence, intended to enter guilty pleas

1 l to the sex crim es
.to the possession charges and an Alford p ea

W e think that the Court should accept this plea agreement. Let me begin first with the
possession charges, because possession of child pornography is the truth of this
case. . . . (Petitioner) is willing to be accountable for possessing child pornography, and
really, that's what this case was al1 about from the beginning. . . . W hat happened was
that when the police went to a residence that was inhabited by (petitioner,l they found a
lap top computerg,l and there was a device attached to it called a lacy drive. A lacy drive
is a storage disk. . . . whose only purpose is to store information. . . . And what l want to
make clear to the Court is that this was not a case in which these images existed al1 over
the place. They were found on the single device. . . . W hat this case was really about a11
along, although it was charged as reproduction, was a technical issue about whether
(petitionerj reproduced, either by reaching out via the internet and bringing these items
into his com puter or there m ay have been evidence that we would have contested about

1 See North Carolina v. Alford, 400 U.S. 25, 35-37 (1 970).
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whether the images were electronically transmitted from a lap top to this device. And l
guess technically under the statute that could be viewed as reproducing, but l think the
important thing that this plea agreem ent reflects is that if that had been the
Com monwealth's evidence, and we would have presented expert testim ony to the effed
that basically you can save these images from the intem et directly on to this
device, . . which has typically been prosecuted as simple possession. . . . lt was really a11
along a case about the possession of these materials, and gpetitionerj, in signing this plea
agreement, has agreed to be accountable for that, and we think that's appropriate.

On the other charges, the sexual battery, the cnrnal knowledge, and enticement, those are
frankly cases in which we have reached an agreement to serve the respective interest of
the parties. W e think that there was a substantial defense to those allegations and we
would have defended those. However, our system of 1aw and the Supreme Court says
that it is not a m isuse of plea agreem ents for a person to enter an Alford plea under

certain circumstances, and that's what (petitionerj intends to do today.

With respect to those charges, again, let me back up and just try to quickly run though the
facts. There's an exhibit in the file, it's marked as Defendant's exhibit #4, which is thge)
website on which (petitioner) and gthe victim) met, seekingarrangements.com. (The
prosecutor) mentioned that there were misrepresentations by both parties about
themselves on this website and mentioned that (the victiml had misrepresented
information about her agegi) to be more specificg,) in her (onlinel profile she identifies
herself as a twentp one year old. Let me be clear that there was no evidence or
information in this case to suggest that (petitionerl had any other information about this
person except what he learned on this website, that there was no information to suggest
that he knew that this young lady was not twenty-one. She looks like someone who is in
her late teens, early twenties. She doesn't look like she's . . . thirteen or twelve. She
identifies herself as a high school graduate, she says that she's a waitress, and she
provides other infonnation in here. One of the things that she talks about are the

circllmstances under which she would be willing to meet somebody. g'rhe profile) says
gwhat) she expects, (stating, tdopen - Amount Negotiable.''l There were communications
between (the victiml and (petitioner). Everything about these communications indicates
the person who is using this website to make a colmection with a person and her
willingness to do that.

1'11 represent to the Court that l listened to a 91 1 call that the (victiml placed when she
was still in (petitionerj's apartment. In that 91 1 calll,j she initially alleges that
gpetitionerj came to Colmecticut and brought her here, and we know that that's gsic) not
true. He provided money for her to obtain a ticket and get herself to Virginia, and then he
picked her up at the airport. l don't want to belabor the point gthe prosecutorl made, but
in our view this was a case in which there were substantial issues regarding this person's
credibility. She told police, and never wavered from this statement, that (petitionerl
sought her out on Facebook, and gitj just wasn't true. There was simply no evidence
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anywhere that (petitionerl sought her out on Facebook. Contrary to her assertion, we
know that (hej met her on seekingarrangements.com. One of the disturbing things is that
she never acknowledged that, she never cnme back and told policeg, ttljook, you know,
what l told you wasn't true.r') She maintained through several hotlrs of interview that
this is how they m et.

There were, in our viewsjust devastating inconsistencies in her story about what
happened once she arrived in Charlottesville, and that would begin with the 91 1 call that
she placed to authorities. This is a young woman who claimed that she was raped
multiple times in an apartment at Turtle Creek, and she places a call to 91 1. . . . (Sjhe's
on the phone for maybe thirty, forty-five minutes with the 91 1 operator. In that call . . .,
her initial statement to the 91 1 operator ist, tt)I think I've been abducted, I think l've been
kidnapped.l''q ln the 91 1 call, of course, the person maintains contact with her
throughout the entire phone call. lt tul'ns out that she's placing the phone call from the
apartment where she claims that she's been sexually assaulted and where she is now
alone, and the 91 1 responder says, (dks'lou know, well, maybe you better leave, 1 mean, do
you know where he is, maybe you better leave that place.l''l In that entire colloquyl,j
there is never any claim by her that she's been sexually assaulted, raped or anything, to
which in som e people's m inds is inconsistent with hum an nature and the way people
would typically respond after a kind of violent assault that she later describes. There is
not any m ention of any sexual assault or anything in that entire 91 1 call.

Then the police arrive and she has contact with several police ofticers, including . . . a

female police officer who asks gthe victim) at the scenel, EdAlre you hurt, do you need to
go to the hospital,g'') and she says no. ln addition, what happens next is that one of the
officers saysl, tûW)ell, you know, who are you and how o1d are you?('') And that's when
somebody mentions that the authorities are going to contact (the victim) 's mother.
Following that, we have the allegations that she was sexually assaulted.

The police conduct a lengthy interview with (the victim), it's all videotaped. I believe the
videotapes - in her first recital of what happened (- the victim) talks about the events in
the apartment. The police have infonnation or somehow it comes to light that she has
been out of the apartment and has gone to the grocery store and gone to Starbucks, but in
her initial recitation of the facts (the victimj never talks about that. She never talks about
it tmtil she's confronted by authorities with that inform ation, and then she says, well, yes,
that did happen. And so the story she then tells is that she's taken to this apartment, she's
violently raped, and then she and (petitioner) leave the apartment, they go to the ggrocery
storej . . . and they go to Starbucks. . . . At some point the police had asked her about the
Stmbucks container that she had and she had told authorhies that she got that at the
airport.

Had this case been tried, gpetitionerj would have denied that he had any kind of forced
sex with gthe victimj, any kind of nonconsensual sex, and he would have denied that he
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knew that she was underage based on what he knew of her from this computer
website. . . . l think what this plea agreement does is adually sort of thoughtfully bring
together and appropriately punish what (petitionerl did. The heart of this sentencing
guidelines, although the enticement is the primary offense where (petitioner) picks up
substantial points, is really for the possession, and I thirlk what the parties contem plated is
that that's really the meat of this case, that's where the heart of this case (is), and that's
really what (petitionerl should be punished for. And when we ran the guidelines, and that
was really sort of how we were viewing why this plea agreement was appropriate. On the

fringes we have these other charges that (petitioner) would simply deny that he is not
guilty of, but in practicality concessions sometimes have to be made and we think that
this is a circum stance under which that kind of concession is appropriate, in part because
the charges, including the abduction with intent to defile, carries a potential sentence of
som e twenty to life on that one charge. So under circumstances it is not inappropriate for
a defendant to make decisions consistent with his own best interest and enter into this
kind of agreem ent. But we think that the sentencing guidelines reflect an appropriate
sentence for the simple possession of this m aterial, and that's really what this case is
about.

(ld. 21-29.)

After hearing the Comm onwealth's and counsel's recitation of the facts, the Circuit

Court thanked them ttbecause it provideldl git) an opportunity to understand far more about the

case than (itq could have from simply reading the preliminary hearing and reading the

indictments. . . .'' The Circuit Court then fotmd that the plea agreement was appropriate and

accepted it based on the recited facts.Following petitioner's pleas and the colloquy, the Circuit

Court made tta factual finding that's based upon (the Commonwealth's) earlier summary that

there's evidence of the Commonwealth to support an acceptance of the guilty plea in each of

these three charges.'' tLd= 46.)

After hearing the proffered facts and the evaluation of the evidence, petitioner pleaded

guilty to the twenty counts of possessing child pornography and gave an Alford plea to sexual

battery, carnal knowledge, and use of a computer to solicit a m inor. The Circuit Court

subsequently conducted the colloquy to detennine whether petitioner's guilty and Alford pleas
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were knowingly and voluntarily entered. After being swol'n, petitioner testified that he attended

college, fully understood each charge against him, understood how the governm ent would have

had to prove each charge, fully discussed the charges and his pleas with counsel, and waived his

right to trial by jury.

Petitioner acknowledged that he pleaded guilty to the possession charges because he is, in

fact, guilty of each charge. W hen asked whether he pleaded guilty to the sex offenses, petitioner

denied factual guilt and referenced his Alford plea. Petitioner acknowledged that he was

accepting punishm ent because he believes that the Com monwealth's evidence was sufficient to

find him guilty even though he had evidence to the contrary. Petitioner also understood that the

possession charges exposed him to up to a five-year sentence on each count and that the Circuit

Court could impose these maximum sentences, which totaled 1 1 1 years' incarceration.

Petitioner also said he fully reviewed, with counsel, the applicable sentencing guidelines

and the plea agreement before he signed it. Notably, petitioner testified that he decided by

him self to enter his pleas after discussing the charges with counsel and he denied that anyone,

including counsel, pressured, tllreatened, or forced him to enter his pleas. Petitioner was

ûdentirely satisfied'' with counsel's perfonnance and understood every question the Circuit Court

asked him. The Circuit Court concluded that, based on petitioner's demeanor in court and his

responses, he fully understood the nature and consequences of pleading guilty and entered his

pleas f'reely, voluntarily, and intelligently.

The Circuit Court entered petitioner's criminal judgment on January 6, 2009. The Circuit

Court sentenced petitioner to an aggregate sentence of forty-three yem's and six m onths.

However, it suspended thirty-two years and six m onths, whic,h means petitioner must serve an
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active sentence of eleven years. M ost of the imposed sentence resulted from a two-year term of

incarceration for each of the twenty possession charges, to which petitioner pleaded guilty.

However, the circuit court suspended all but six-months' incarceration for each of the twenty

possession charges.

Petitioner tried to appeal to the Court of Appeals of Virginia, but that court dismissed the

appeal on November 25, 2009, because the notice of appeal was not timely filed. Petitioner did

not appeal that decision to the Supreme Court of Virginia.

In M arch 2010, petitioner filed a petition for a writ of habeas corpus with the Circuit

Court. Petitioner raised the following claims'.

(A) The child pornography charges against petitioner resulted from an unlawful search
that violated petitioner's Fourth Amendment rights;

(B) The charges of possession of child pornography resulted from a single act of
possession and therefore, the multiple charges from one act violated the Double
Jeopardy Clause of the Fifth Amendment; and

(C) Trial counsel provided ineffective assistance in that counsel by:
(1) Failing to challenge the unlawful search and seizure of hard drives used by

petitioner;
(2) Coercing petitioner into pleading guilty;
(3) Failing to obtain exculpatory evidence which petitioner had given details of to

counsel', and
(4) Failing to utilize the report of a psychologist as mitigation evidence at the

sentencing hearing.

The Circuit Court dismissed the claims in September 2010. Petitioner appealed to the

Supreme Court of Virginia, which refused the appeal because there was no reversible error in the

Circuit Court's judgment.

In M ay 201 1, petitioner timely filed the instant federal petition for a writ of habeas

corpus. Petitioner presently argues the following claim s:
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(A) The child pornography charges against petitioner resulted from an unlawful search
that violated petitioner's Fourth Amendment rights;

(B) The charges of possession of child pornography resulted from a single act of
possession and therefore, the multiple charges from one act violated the Double
Jeopardy Clause of the Fifth Amendment; and

(C) Trial counsel provided ineffective assistance in that counsel by:
(1) Failing to challenge the unlawful search and seizure of hard drives used by

petitioner; and

(2) Coercing petitioner into pleading guilty.

Respondent requests dism issal of the petition, arguing that petitioner procedurally

defaulted some claims and that the state court's adjudication of the state petition does not warrant

habeas relief.

II.

A. Petitioner exhausted state court remedies.

Respondent alleges without support that petitioner failed to exhaust state court remedies

for Claims (A) and (B). A federal cotlrt (Cmay not grant a writ of habeas corpus to petitioner in

state custody unless the petitioner has first exhausted his state remedies by presenting his claims

to the highest state court.''Baker v. Corcoran, 220 F.3d 276, 288 (4th Cir. 2000). See 28 U.S.C.

j 2254(b) (mandating exhaustion).The purpose of exhaustion is to give çtstate courts a full and

fair opportunity to resolve federal constitutional claims before those claim s are presented to the

federal courts.'' O'Sullivan v. Boerckel, 526 U.S. 838, 846 (1999). The exhaustion requirement

is satisfied by finding that the %tessential legal theories and factual allegations advanced in federal

court . . . gare) the same as those advanced at least once to the highest state court.'' Pruett v.

Thompson, 771 F. Supp. 1428, 1436 (E.D. Va. 1991), aff d, 996 F.2d 1560 (4th Cir. 1993)

(citing Picard v. Colmor, 404 U. S. 270, 275-76 (1971)). Therefore, petitioner must present both

the snme argum ent and factual support to the state court prior to filing the claim with a federal
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court. Anderson v. Harless, 459 U. S. 4, 6-7 (1982).

Petitioner presented all three m ain claim s in his state habeas petition, and respondent, in

fact, responded to al1 three. Therefore, it is not possible to find that petitioner failed to present

these claims to the Supreme Court of Virginia after appealing the Circuit Court's dism issal.

Accordingly, petitioner's claim s are exhausted and respondent's m otion to dism iss is denied on

this basis.

B. Petitioner procedurally defaulted Claims (A) and (B).

A federal habeas claim is procedurally defaulted when téa state court has declined to

consider the claim 's merits on the basis of an adequate and independent state procedural n1le.''

Hedrick v. True, 443 F.3d 342, 359 (4th Cir. 2006). A state court's finding of procedural default

is entitled to a presumption of correctness, provided two fotmdational requirements are met. See

28 U.S.C. j 2254(*; Clanton v. Muncy, 845 F.2d 1238, 1241 (4th Cir. 1988). First, the state

court must explicitly rely on the procedural ground to deny petitioner relief. See Y1st v.

Nllnnemaker, 501 U.S. 797, 802-03 (1991); Harris v. Reed, 489 U.S. 255, 259-61 (1989).

Second, the state procedural rule used to default petitioner's claim must be an independent and

adequate state ground for denying relief. See Ford v. Georgia, 498 U.S. 41 1, 423-24 (1991).,

Hanis, 489 U.S. at 260. A state procedural rule is Sdindependent'' if it does not depend upon a

federal constitutional ruling and Cdadequate'' if it is finuly established and regularly or

consistently applied by the state court. Yeatts v. Angelone, 166 F.3d 255, 263-64 (4th Cir.

1998).
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The Circuit Court reviewed petitioner's state habeas petition and explicitly dismissed

2 TheClaims (A) and (B) pursuant to Slavton v. Parrican, 215 Va. 27, 305 S.E.2d 680 (1974).

United States Court of Appeals for the Fourth Circuit has Etrepeatedly recognized that the

procedural default rule set forth in Slavton constitutes an adequate and independent state law

ground for decision.'' Fisher v. Ancelone, 163 F.3d 835, 844 (4th Cir. 1998) (internal quotations

omitted). Therefore, the Circuit Court dismissed these claims pursuant to an independent and

adequate state procedural rule, and petitioner procedurally defaulted these claims. See Y1st, 501

U.S. at 805 (holding that when state court's ruling offers no explanation, reviewing court should

look to next reasoned opinion below). Petitioner fails to establish cause and prejudice or a

fundamental miscaniage of justice to excuse the default. See Coleman v. Thompson, 501 U.S.

722, 753-54 (1991), Accordingly, the court dismisses Claims (A) and (B) as procedurally

defaulted.

The state court's adjudication of petitioner's ineffective assistance of counsel claims does
not warrant habeas relief.

Federal courts grant habeas relief çtonly on the ground that (the petitionerj is in custody in

violation of the Constitution or laws or treaties of the United States.'' 28 U.S.C. j 2254($. After

a state court addressed the merits of a claim also raised in a federal habeas petition, a federal

court may not grant the petition unless the state court's adjudications of a claim is contrary to, or

an unreasonable application of, clearly established federal law, or based on an unreasonable

detenuination of the facts. 28 U.S.C. j 22544*.

The evaluation of whether a state court decision is tlcontrary to'' or çian unreasonable

2 Slavton precludes a Virginia court from reviewing a non-jurisdictional claim in a petition for a writ of habeas
corpus when that claim could have been presented at trial and on appeal but was not.
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application of' federal 1aw is based on an independent review of each standard. W illiams v.

Tavlor, 529 U.S. 362, 412-13 (2000). A state court detennination is ttcontrary to'' federal 1aw if

it çtarrives at a conclusion opposite to that reached by gthe United States Supreme) Court on a

question of law or if the state court decides a case differently than (the United States Supreme)

Court has on a set of materially indistinguishable facts.'' W illiams, 529 U.S. at 413. A federal

court may also issue the writ under the isunreasonable application'' clause if the federal court

finds that the state court ûtidentifies the correct governing legal principle from gthe Supremel

Court's decisions but unzeasonably applies that principle to the facts of the prisoner's case.'' ld.

This reasonableness standard is an objective one. ld. at 410. A Virginia court's findings cannot

be deemed um easonable m erely because it does not cite established United States Suprem e Court

precedent on an issue if the result reached is not contrary to that established precedent. See

Mitchell v. Esparza, 540 U.S. 12, 16 (2003).Furthermore, ttlal state-court factual determination

is not tmreasonable merely because the federal habeas court would have reached a different

conclusion in the first instance.'' Wood v. Allen, 558 U.S. , 130 S. Ct. 841, 849 (2010). A

federal court reviewing a habeas petition ttpresumelsj the (stateq court's factual findings to be

sound unless (petitioner) rebuts dthe presumption of correctness by clear and convincing

evidence.''' Miller-El v. Dretke, 545 U.S. 231, 240 (2005) (quoting 28 U.S.C. j 2254(e)(1)).

See, e.c., Lenz v. W@shington, 444 F.3d 295, 300-01 (4th Cir. 2006). Finally, ddreview tmder

j 2254(d)(1) is limited to the record that was before the state court that adjudicated the claim on

the merits.'' Cullen v. Pinholster, U.S. , 131 S. Ct. 1388 (201 1).

To prove ineffective assistance of counsel, a petitioner m ust satisfy the two-pronged test

set forth in Strickland v. Washinzton, 466 U.S. 668 (1984).lf a petitioner has not satisfied one
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prong of the Strickland test, the court does not need to inquire whether he has satisfied the other

prong. Strickland, 466 U .S. at 697. Furtherm ore, çdan attonwy's acts or om issions that are not

unconstitutional individually carmot be added together to create a constitutional violation.''

Fisher v. Angelone, 163 F.3d 835, 852-53 (4th Cir. 1998).

The first prong of Strickland requires a petitioner to show Sdthat counsel m ade elw rs so

serious that cotmsel was not functioning as the ûcounsel' guaranteed the defendant by the Sixth

Amendmentl,l'' meaning that colmsel's representation fell below an objective standard of

reasonableness. Strickland, 466 U.S. at 687-88. Strickland established a çsstrong presumption

that counsel's conduct falls within the wide range of reasonable professional assistance.'' ld. at

689. ttludicial scrutiny of counsel's performance must be highly deferential'' and Gçevery effort

(mustl be made to eliminate the distorting effects of hindsight . . . and to evaluate the

gchallenged) conduct from counsel's perspective at the time.'' Id. Furthennore, dteffective

representation is not synonymous with errorless representation.'' Sprinaer v. Collins, 586 F.2d

329, 332 (4th Cir. 1978).

The second prong of Strickland requires a petitioner to show that counsel's deficient

performance prejudiced him. Strickland, 466 U.S. at 692.To establish prejudice, a petitioner

must show that there is a (treasonable probability that, but for cotmsel's errors, the result of the

proceeding would have been different.'' ld. at 694. CtA reasonable probability is a probability

suffkient to tmdermine the confidence of the outcome.'' J.d..a

In Claim (C)(1), petitioner argues that that counsel was ineffective for failing to challenge

the search and seizure of his hard drives as unlaw ful. The state habeas court denied this

ineffective assistance of cotmsel claim . The state habeas court im plicitly found the record

14



demonstrated that the search warrants were facially valid and that petitioner did not make a

showing that a false statement knowingly and intentionally, or with reckless disregard for the

truth, was included by the affiant in the warrant aftidavit and, thus, any claim of false statements

in the aftidavit were conclusory and not accompanied by a detailed offer of proof. The state

habeas court also found the record demonstrated that counsel was awaze of the police's actions in

requesting and executing the search warrants and correctly believed that there were no grounds to

challenge the search warrants.

The state habeas court's judgment was neither contrary to nor an unreasonable application

of federal constitutional law or based on an unreasonable determination of the facts. To

overcom e the presumption of validity for an affidavit supporting a search wanunt, a

tdchallenger's attack must be more than conclusory and must be supported by more than a mere

desire to cross-exam ine. There m ust be allegations of deliberate falsehood or of reckless

disregard for the truth . . . accompanied by an offer of proof.'' Franks v. Delaware, 438 U.S. 154,

171-72 (1978). However, petitioner failed to present the Circuit Court with Cûa substantial

prelim inary showing that a false statement knowingly and intentionally, or with reckless

disregard for the truth, was included by the affiant in the warrant aftidavit.'' ld. at 155-56.

Therefore, petitioner fails to establish that counsel performed deficiently for not challenging the

warrant. Petitioner also cannot establish prejudice because his knowing and voluntary guilty

pleas waived a11 non-jurisdictional defects that preeeded the guilty pleas. Tollett v. Henderson,

411 U.S. 258, 267 (1973).

ln Claim (C)(2), petitioner alleges that cotmsel coerced him into pleading guilty by

tllreatening that she would cease her representation if he did not plead guilty. The state habeas



court rejected this claim because petitioner said during his plea colloquy that he decided for

himself to plead guilty, that he was in fact guilty of possession of child pornography charges, and

that he entered the Alford pleas because the Com monwealth's evidence was overwhelm ing.

Petitioner also reiterated during the colloquy that his attorney did not pressure, threaten, or force

him to enter his pleas. The state habeas court also held that the record dem onstrated that counsel

did not coerce petitioner's pleas.

The state habeas court's judgment was neither contrary to nor an unreasonable application

of federal constitutional 1aw or based on an unreasonable detenuination of the facts. Petitioner's

knowing and voluntary statements clearly retlect his understanding of the Circuit Court's

questions about his pleas, and petitioner reiterated that he entered his pleas without any undue

external influence. Petitioner pleaded guilty to possession because he was, in fact, guilty of these

charges. By entering Alford pleas, petitioner d'voluntarily, knowingly, and understandingly

consentged) to the imposition of a prison sentence even if he gwals unwilling or unable to admit

his participation in the acts constituting the crime.'' Alford, 400 U.S. at 37. Petitioner entered

these pleas even after listening to defense cotmsel and the Com monwea1th describe the facts,

law, and evidence of the case.Accordingly, the Circuit Court correctly determined petitioner

voluntarily and intelligently entered his pleas, and petitioner fails to establish deficient

erformance or prejudiee.P

111.

For the foregoing reasons, the court grants respondent's m otion to dism iss. Based upon

the court's finding that petitioner has not made the requisite substantial showing of a denial of a

constitutional right as required by 28 U.S.C. j 2253/), a certiticate of appealability is denied.



The Clerk is directed to send copies of this M em orandum Opinion and the accompanying

Order to the petitioner and counsel of record for the respondent.

ENTER: This /# ay of December, 2011.

V J
Senlor United States District dge


