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)
\Z ) MEMORANDUM OPINION
)
ANTHONY E. COLLINS, ) By: Hon. Jackson L. Kiser
Defendant. ) Senior United States District Judge

Plaintiff Richard D. McKinney, a Virginia inmate proceeding pro se, filed a civil rights
complaint pursuant t0 42 U.S.C. § 1983 with jurisdiction vested in 28 U.S.C. § 1343. Plaintiff
names as the sole defendant Anthony E. Collins, Esq. Plainti'ffcomplains that his attorney gave
him bad advice and wants Collins to refund his fee. This matter is before me for screening,
pursuant to 28 U.S.C. § 1915, because plaintiff filed {inancial forms to requést leave to procéed

in forma pauperis. After reviewing plaintiff’s submissions, | dismiss the complaint without

prejudice as frivolous.

I must dismiss any action or claim filed by an inmatec if [ determine that the action or
claim is frivolous or fails to state a claim on which relief may be granted. See 28 U.S.C.
§§ 1915(e)(2), 1915A(b)(1); 42 U.S.C. § 1997e(c). The first standard includes claims based
upon “an indisputably meritless legal theory,” “claims of infringement of a legal interest which
clearly does not exist,” or claims where the “factual contentions are clearly baseless.” Neitzke v.
Williams, 490 U.S. 319, 327 (1989). Although I liberally construe pro se complaints, Haines v.
Kerner, 404 Ub 519, 520-21 (1972), I do not act as the inmate’s advocate, sua sponte
developing statutory and constitutional claims the inmate failed to clearly raise on the face of the

complaint. See Brock v. Carroll, 107 F.3d 241, 243 (4th Cir. 1997) (Luttig, J., concurring);
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Beaudett v. City of Hampton, 775 F.2d 1274, 1278 (4th Cir. 1985). See also Gordon v. Leeke,

574 F.2d 1147, 1151 (4th Cir. 1978) (recognizing that district courts are not expected to assume
the role of advocate for the pro se plaintiff).

To state a claim under § 1983, a plaintiff must allege “the violation of a right secured by
the Constitution and laws of the United States, and must show that the alleged deprivation was

committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48 (1988).

An attorney, whether retained, court-appointed, or a public defender, does not act under color of
state law, which is a jurisdictional prerequisite for any civil action brought under § 1983. See

Deas v. Potts, 547 F.2d 800 (4th Cir. 1976) (private attorney); Hall v. Quillen, 631 F.2d 1154,

1155-56 & nn.2-3 (4th Cir. 1980) (court-appointed attorney); Polk County v. Dodson, 454 U.S.

312, 317-24 & nn.8-16 (1981) (public defender). Therefore, plaintiff may not proceed against his
criminal defense attorney via § 1983. Accordingly, plaintiff pursues a meritless legal theory, and

the complaint is dismissed without prejudice as frivolous.

The Clerk is directed to send copies of this memorandum opinion and the accompanying

order to the plaintiff.

ENTER: This&ﬁay of June, 2011,




