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IN THE UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF VIRGN A

ROANOKE DIVISION

TONIA DAW N LAW HORN,
Civil Action N o. 7:11CV00376

Plaintiff,

M EM OM NDUM  OPINIO N

M ICHAEL J. A STRUE, Comm issioner of
Social Security, By: Honorable Glen E. Conrad

Chief United States District Judge
Defendant.

Plaintiff has filed this action challenging the final decision of the Com missioner of Social

Security denying plaintiffs claim for a period of disability and disability instlrance benefits tmder

the Social Security Act, as amended, 42 U.S.C. jj 416(i) and 423.Jlzrisdiction of this court is

ptlrsuant to j 205(g) of the Act, 42 U.S.C. j 405(g). This court's review is limited to a determination

as to whether there is substantial evidence to support the Comm issioner's conclusion that plaintiff

failedto meetthe requirements for entitlementto benefits underthe Act. lf such substantial evidence

exists, the tinal decision of the Commissioner must be affirmed. Laws v. Celebrezze, 368 F.2d 640

(4th Cir. 1966). Stated briefly, substantial evidence has been detsned as such relevant evidence,

considering the record as a whole, as might be found adequate to support a conclusion by a

reasonable mind. Richardson v. Perales, 402 U.S. 389, 400 (1971).

The plaintiff, Tonia Dawn Lawhorn, was born on M arch 12, 1978, and eventually completed

the eleventh grade in school. Mrs. Lawhom has worked as a care giver, fast food manager, hamess

assem bler, packager, and cashier. She last worked in 2007. On February 29, 2008, M rs. Lawhorn

filed an application for aperiod of disability and disability instlrance bene/ts. M rs. Lawhom  alleged

that she becnme disabled fo< all forms of substantial gainful employment on April 1, 2006, due to
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major depression, bipolar disorder, nnxiety, and panic attacks. Plaintiff now maintains that she has

remained disabled to the present time. The record reveals that Mrs. Lawhorn met the insured status

requirements of the Act thzough the third quarter of 2010, but not thereafter. See aen., 42 U.S.C. jj

416(i) and 423(a). Consequently, plaintiff is entitled to disability instlrance benefits only if she has

established that she becnme disabled for all forms of substantial gainful employment on or before

September 30, 2010. See gen., 42 U.S.C. j 423(a).

Mrs. Lawhorn's claim was denied upon initial consideration and reconsideration. She then

requested and received a éq novo hearing and review before an Administrative Law Judge. In an

opinion dated November 8, 2010, the Law Judge also determined that plaintiff is not disabled. The

Law Judge found that M rs. Lawhorn suffers from bipolar disorder and generalized anxiety disorder.

Because of these problems, the Law Judge rtzled that plaintiff is disabled for a11 of her past relevant

work roles. The Law Judge assessed Mrs. Lawhorn's residual ftmctional capacity as follows:

After careful consideration of the entire record, the tmdersigned tinds that, through
the date last insured, the claimant had the residual functional capacity to perform

meditlm work as defined in 20 CFR404.1567(c). The claimant further has the ability
to perform work that is lim ited to sim ple, routine repetitive, unskilled tasks; and
work that involves no interaction with coworkers and the general public.

(TR 18). Given such a residual ftmctional capacity, and after considering plaintiffs age, education,

and prior work experience, as well as testimony from a vocational experq the Law Judge determined

thatM rs. Lawhornretains suftk ientfunctional capacityto perform  several specific workroles which

exist in significant number in the national economy. Accordingly, the Law Judge ultimately

concluded that plaintiff is not disabled, and that she is not entitled to a period of disability or

disability insmance benefhs. See gen., 20 C.F.R. j 404.1520(g).The Law Judge's opinion was

adopted as the snal decision of the Comm issioner by the Social Security Adm inistration's Appeals



Council. Having exhausted a11 available administrative remedies, Mrs. Lawhorn has now appealed

to this court.

W hile plaintiff may be disabled for certain forms of employment, the crucial factual

determination is whether plaintiff was disabled for all fonns of substantial gainful employment. See

42 U.S.C. j 423(d)(2). There are fotlr elements of proof which must be considered in making such

an analysis. These elements are sllmmarized as follows: (1) objective medical facts and clinical

findings; (2) the opinions and conclusions of treating physicians; (3) subjective evidence of physical

manifestations of impairments, as described through a claimant's testimony', and (4) the claimant's

education, vocational history, residual skills, and age. Vitek v. Finch, 438 F.2d 1 157, 1159-60 (4th

Cir. 1971); Underwood v. mbicoff, 298 F.2d 850, 851 (4th Cir. 1962).

After a review of the record in this matter, the colzrt is constrained to conclude that the

Commissioner's final decision is supported by substantial evidence. The record reveals that M rs.

Lawhorn suffers from bipolar disorder, generalized anxiety disorder, and a major depressive

disorder. It seem s that m any of plaintiff s problem s date back to the death of her first husband in

2000. Since that time, and as might be expected with the nattlre of her condition, Mrs. Lawhorn has

had periods of relatively normal ftmctioning interspersed with periods of severe depression and

overall psychiatric dysfunction. M ost of her treatment has been provided by Patti Sandoe, a

psychiatric nurse practitioner at a local mental health center. M rs. Lawhorn has also been seen by

psychiatrists associated with the mental health center, though none of them has completed a

comprehensive and detailed evaluation. On the other hand, M s. Sandoe has submitted a mlmber of

reports over the years indicating that M rs. Lawhorn is severely impaired, and that she is tmable to

engage in any work activity on a sustained basis.
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The DisabilityDetermination Services arranged for Mrs. Lawhornto be evaluatedbyM gelia

Berry, a licensed clinical psychologist. M s. Berry submitted a report on M ay 19, 2010. The

psychologist reviewed M rs. Lawhorn's m edical file and conducted a series of psychological tests.

She also conducted a mental stat'us exnmination. M s. Berry ultimately diagnosed bipolar 11 disorder

with generalized nnxiety disorder. She also noted symptoms consistent with major depressive

disorder. As of that day, the psychologist assessedplaintiff s GAF as 58.1 M s. Beny also completed

a medical source statement of plaintiff s mental ability for work-related activities. M s. Beny's

responses on the form indicate essentially mild to moderate impairments as to a variety of work-

related emotional components.

M s. Sandoe, the psychiatric nlzrse practitioner, completed amental impairment questionnaire

on October 8, 2010. M s. Sandoe indicated that plaintiff suffers from marked impairment in term s

of her capacity for a mlmber of work-related activities.

The Administrative Law Judge conducted an administrative hearing on October 21, 2010.

Mrs. Lawhorn testitied atthe hearing, as did Dr. M ichael Gore, avocational expert. Mrs. Lawhom 's

testimony indicated that she is severely impaired, and that she experiences periods in which she is

tmable to engage in any reasonable activity. Dr. Gore, the vocational expert, responded to a series

of hypothetical questions posed by the Administrative Law Judge and plaintiff s attorney. Stated

succinctly, the vocational expert opined that plaintiff could be expected to engage in work activities

if she suffers from impairments of the severity noted by M s. Beny. On the other hand, if plaintiff

1 The lobal assessment of functioning
, or GAF, is used to report the clinician's judgment of theg

subject's overall level of functioning. A score of between 5 1 and 60 is indicative of moderate symptoms
or moderate difficulty in social, occupational, or school functioning. American Psychiatric Assoclation

,Diagnostic and Statistical Manual of Mental Disorders 47 (4th ed. text rev. 2000).
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experiences problems as noted by Ntlrse Sandoe, the vocational expert opined that Mrs. Lawhorn

would be unable to engage in any substantial gainful activity.

In short, this case features a dispute between two mental health specialists, M s. Beny, a

clinical psychologist, and M s. Sandoe, a psychiatric nurse practitioner. The Administrative Law

Judge chose to creditthe report from M s. Beny. The court believes thatthe Law Judge's assessment

of the conflict in the evidence is reasonable, and that the Law Judge's disposition is supported by

substantial evidence.

lnitially, the court notes that as a licensed clinical psychologist, M s. Berry ranks higher on

the list of acceptable medical sources than does the nurse practitioner. See 20 C.F.R. j 404.1513(a).

lndeed, as a general m atter, a nlzrse practitioner's opinion is not considered in determ ining whether

a claimant suffers from a medically determinable impainnent. fJ. 20 C.F.R. j 404.15134a) and (d).

ln short, while the Law Judge m ay consider input from a nurse practitioner in assessing the severity

of aclaimant's condition, the courtbelieves that based onthe administratively establishedhierarchy,

the Law Judge m ight reasonably give greater weight to the opinion of a licensed clinical

psychologist.

The court also believes thatthe practical circumsfnnces of Mrs. Lawhorn's case weigh against

afinding of disabling emotional impairment. As noted bythe Lawludge (TR 19), the medicalrecord

clearly establishes that plaintiff s condition waxes and wanes with som e measure of regularity.

Indeed, it seem s when plaintiff s m edication is properly prescribed, and when she is taking her

m edication as prescribed, M rs. Lawhorn functionsreasonablywell. This circllmsfnnce is highlighted

by the great variance in GAF values assigned in her case. The court believes that the Administrative



Law Judge properly determined that Mrs. Lawhom 's keatment history is not suggestive of total

disabling em otional impairm ent.

In a somewhat related context, the court recognizes that Mrs. Lawhorn carried essentiallythe

snme diagnoses dtlring many of the later years in which she was still productively employed. Once

again, plaintiff has been treated for bipolar disorder, anxiety, and depression since the early 2000s.

W hile the Adminiskative Law Judge may not have so stated in so many words, the Law Judge's

analysis strongly suggests a finding that the m edical evidence in this case does not satisfy the

duration requirement established under the Social Security Act. Under 42 U.S.C. j 423(d)(1)(A),

it is clearly provided that a claimant shall not be deemed to be disabled for purposes of the Act

unless the claimant's disabling condition ithas lasted or can be expected to last for a continuous

period of not less than twelve months.'' The court agrees that the medical record in this case simply

does not support such a tinding.

Finally, the court notes that M rs. Lawhorn's treatm ent history is not consistent with the level

of impairment described by the nlzrse practitioner. As noted above, M s. Sandoe opined that

plaintiffs impairments result in profound work-related emotional dysfunction. Yet, the medical

record does not docllment such intervention or observations by the case psychiakist as would be

expected in such serious circllm stances. Indeed, the court's review of the record indicates that the

other mental health providers believe that plaintiffs condition is nmenable to reasonable control

tluough appropriate medical and chemical intervention. For all these reasons, the court believes that

the Law Judge's resolution of the factual conflicts in this case is supported by substantial evidence.

On appeal, plaintiff emphasizes that M s. Sandoe has served as her prim ary treating resource,

and that M s. Sandoe is best situated to com ment as to the severity and impact of plaintiff s



psychiatric dysfunction.It is true that under 20 C.F.R. j 404.1527, the goveming administrative

regulations provide that greater weight should be accorded to opinion evidence f'rom a treating

sotlrce. However, the court must agree that the Administrative Law Judge did not ignore M s.

Sandoe's opinions, or discotmt the nurse's observations without giving good reason. The fact that

M rs. Lawhorn has functioned satisfactorily for periods of time is a testament to M s. Sandoe's good

treatment efforts. However, that snme circumstance weighs against a tinding of total andpermanent

disability. Thus, the court believes that there is substantial evidence to support the Law Judge's

decisionto discount the opinions of the treating source in this case. Given this finding of substantial

evidence, it follows that the tinal decision of the Comm issioner m ust be affirmed.

Inaffnningthe Com missioner's final decision,the court does not suggestthatM rs. Lawhorn

is free of a11 nnxiety, depression, and psychiatric dysfunction. Indeed, the medical record confirms

that plaintiff suffers from a very serious condition which can be expected to result in a variety of

em otional symptom s.However, it must again be noted that M rs. Lawhom  has been successfully

treated for periods of time, and that her bipolar disorder has proven subject to control through

medication. The court againnotes that M rs. Lawhom suffered from many of the same problems, and

mood swings, dtzring the period in which she was still employed. It must be recognized that the

inability to do work without any subjective problems does not of itself render a claimant totally

disabled. Craig v. Chater, 76 F.3d 585, 594-95 (4th Cir. 1996). Once again, it appears to the court

that the Administrative Law Judge considered a11 of the subjective fadors reasonably supported by

the medical record in adjudicating plaintiff s claim for beneGts. The court believes that the

Administrative Law Judge offered sound reasons for her resolution of the factual conflicts. Thus,

it follows that all facets of the Com missioner's final dedsion are supported by substantial evidence.



As a general rule, resolution of conflicts in the evidence is a matter within the province of

the Commissioner even if the court might resolve the conflicts differently. Richardson v. Perales,

supra; Oppenheim v. Finch, 495 F.2d 396 (4th Cir. 1974). For the reasons stated, the court finds the

Comm issioner's resolution of the pertinent conflicts in the record in this case to be supported by

substantial evidence. Accordingly, the final decision of the Commissioner must be aftirmed. Laws

v. Celebrezze, supra. An appropriate judgment and order will be entered this day.

The clerk is directed to send certified copies of this opinion to all cotmsel of record.

LX day of April
, 2012.DATED: This lt)

Chief United States District Judge


