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IN THE UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF VIRGW IA

ROANOICE DIVISION

INTERNATIONAL FIDELITY INSURANCE
COM PANY,

Plaintiff
Civil Action N o. 7:1 1-cv-00441

W ESTERN VIRGINIA W ATER AUTHORITY,

Defendant/-fhird-party Plaintiff M EM OM NDUM  OPINION

FIRST STATE BANK

M d
By: Hon. Glen E. Conrad
Chief United States District Judge

CARNELL CONSTRUCTION CORPORATION,

Third-party Defendants.

Western Virginia Water Authority CWuthority''), the defendant and third-party plaintiff

in this case, filed a complaint against First State Bank (lTirst State'') and Carnell Construction

Corporation (ttCarnel1''), alleging claims of common law indemnitkation and unjust enrichment,

and seeking declaratoryjudgment in its favor. Currently before the court is the Authority's

motion for sllmmary judgment against Carnell. For the reasons that follow, the court will grant

in part and deny in part the m otion.

1. Factual and Procedural Backaround

This case arises from a multi-party contractual dispute over a construction projed on the

Falling Creek Dam in Bedford, Virginia (tdprojecf), The court has already issued two
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memorandum opinions in the case detailing the facts and outlining the nature of the disputes.

The following facts are those most relevant to the Authority's claim against Cnrnell.

The Authority entered into a contract (ttcontracf') with Carnell for grading and site work

on the Project. As part of the Contract, the Authority was to retain 5% of the nmount requested

on each payment application submitted by Carnell. The applications acknowledged that the

Authority had retained 5% of al1 previous payments, and that 5% of the current request would

also be retained. (Docket No. 50-1, Ex. 1.)

Between September 2009 and December 2010, the Authority forwarded fourteen checks

for the 5% re'tainage to First State, intending that they be deposited in an escrow account, as

provided for in an escrow agreement between the parties.However, the checks did not clearly

indicate that they should be retained in a separate account. As a result, the checks were

deposited in Cnrnell's business savings account with First State.

International Fidelity Insurance Company (%1IFIC'') had previously entered into a bond

agreem ent with Carnell to satisfy any valid claim s that Carnell's subcontractors might assert in

the event Carnell failed to pay for materials or labor provided on the Project. The bond was a

condition of the Contract between Carnell and the Authority, and was expressly made part of the

Contract.

Prior to the completion of the Project, one of Cnrnell's subcontractors, Ferguson

Entemrises, made a claim against the bond as a result of Cnrnell's faillzre to pay Ferguson for

materials provided to the Project. Acting as surety, IFIC paid Ferguson $286,571.44 to settle the

laimC .

After IFIC notified the Authority that it had paid Ferguson's claim against the bond, it

requested that the Authority pay to IFIC all remaining funds due to Carnell under the Contract,



including the retainage amotmt. On Jtme 14, 201 1, Cnrnell agreed in m iting that IFIC should

receive the remainder of the Contract ba1ance- $33,865.98- as well as the $85,823.33 that was

supposedly being held in retainage with First State.The Authority paid IFIC the $33,865.98

rem aining on the Contract, and directed First State to release the retainage to IFIC.

Only some time later, after the institution of IFIC'S suit, did the Authority leal.n that First

State had never established an escrow account. The Authority alleges that Carnell, in the Jtme

14, 201 1 letter, as well as in numerous conversations between representatives of the parties,

never indicated that it had been receiving the retainage checks al1 along.

In its suit against the Authority, IFIC sought to recover the retainage sum, alleging that,

as surety, it was both mssignee and subrogee of Carnell's remaining rights in the Contract. This

cottrt agreed, and ordered the Authority to pay IFIC the $85,823.33 that should have been

1 The Authority now asks the court to order Carnell to indemnify theretained in escrow .

Authority for its $85,823.33 liability to IFIC, or to order Camell to disgorge that amount to the

Authority tmder a claim of unjust emichment. The Authority also seeks declaratory relief, in the

form of an order stating that the Authority is not liable to IFIC for any tmpaid portion of the

contract balance. In reply, Cnrnell's counsel filed a brief statement indicating that its client

intends to make no substantive response to the m otion, nor take any further steps to defend itself

in the litigation.

II. Discussion

A. Standard of Review

At the summary judgment stage, the court examines Eswhether the evidence presents a

sufficient disagreement to require submission to ajury or whether it is so one-sided that one

party must prevail as a matter of law.'' Anderson v. Libertv Lobbv. Inc. 477 U .S. 242, 251-53

1 The court rejected IFIC'S claim that it was entitled to reimbursement of the $286,571 .44 it paid to Ferguson.



(1986). Summary judgment shall be granted when kçthe pleadings, the discovery and disclosure

materials on file, and any affidavits show that there is no genuine dispute as to any material fact .

. . .'' Fed. R. Civ. Pro. 56(c).

B. Analysis

i. Indem nification

In Count One of the amended third-party complaint, the Authority alleges a common 1aw

indemnification claim against Carnell. In broad terms, indemnity is tçiEa) duty to make good any

loss, damage, or liability incurred by another,''' as well as tttthe right of an injured party to claim

reimbursement for its loss, damage, or liability from a person who has such a duty.''' Hanover

lns. Co. v. Corrpro Companies. Inc., 312 F. Supp. 2d 816, 821 (E.D. Va. 2003) (quoting Black's

Law Dictionarv 772 (7th ed. 1999)). Cs-fhere are two types of indemnity: 'lelxpress indemnity,

based on a written agreement, and implied indemnity, arising out of the relationship of the

parties.''' Id. (quoting 98 Michie's Jurisprudence, Indemnity, j 2, at 487 (1995:. Virginia 1aw

recognizes a cause of action based on implied indemnity. Stone ltidce Condominium Unit

Owners' Association v. J.M. Turner and Companv. Inc., 2003 WL 22052179, at * 1 (Va. Cir. Ct.

July 14, 2003 (citing Viminia Elec. & Power Co. v. Wilson, 221 Va. 979, 981-82 (198 1)).

lm plied indem nification must, however, arise from an underlying contractual relationship

between the parties. Vircinia Elec. & Power Co., 221 Va. at 981-82. Even when a contractual

relationship exists, ttimplied rightls) to indemnity may be read into . . . contractslq only (when)

unique factors or a special relationship between the parties give rise to such a right.''

TransDulles Ctr. Inc. v. USX Co1'p., 976 F2d 219, 228 (4th Cir. 1992).

The Supreme Court of the United States has addressed certain instances where a unique

relationship between two parties supplied a right to indemnitk ation not expressly stated in the
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parties' contract. For exnmple, in Ryan Stevedoring Co. v. Pan-Atlantic S.S. Corp., 350 U.S.

2 d e was injtlred while tmloading a ship as a result of negligent work done232 (1956), a steve or

by the stevedoring company at a previous port. The stevedore successfully sued the shipowner

for his injuries. The shipowner, who held the right to inspect and reject the loading work done

by the stevedoring company, sued the company seeking indemnity for its judgment liability. The

Court held that the shipowner was entitled to indemnification because of the stevedoring

company's 'iobligation owing to the shipowner to store the cargo in a remsonably safe manner.''

Id. at 133 (italics in original). The Court fotmd that the Hght to indemnity sought by the

shipowner arose from the essence of the contract itself, and the parties' stated obligations under

that contract. J-1.S The Court also held that the stevedoring company, dlas the warrantor of its

own service, cannot use the shipom wr's failure to discover and correct the contractor's own

breach of warranty as a defense.'' J#= at 134-35.

The Fourth Circuit, applying Virginia law, has also found an implied right of

indemnification in certain circumstances. ln General Electric Co. v. Moretz, 270 F.2d 780 (4th

Cir. 1959), the Court ordered a common canier to indemnify a shipping company for liability

owed to an injured truck driver. The Court found that the special nature of the shipping industry,

and the incorporation of federal statutes and regulations into shipping contracts suftked to create

the unique factors necessary to find an implied right of indemnification.

More recently, however, the Fourth Circuit has rejected claims based on implied

indemnification, noting the lack of a special relationship or tmique factors. In TransDulles

Center. lnc. v. Bd. of Supervisors of Loudon County, 976 F.2d 219, 228 (4th Cir. 1992), the

Court held that an architect's obligation to satisfy local building codes did not give a contractor

2 Tht result in Rvan was overruled by the Longshoremen's and Harbor W orkers' Compensation Act Amendments of

1972. See 33 U.S.C. j 905 (1982); see also Lockheed Aircrah Corp. v. United States, 460 U.S. 190, 198 (1983).



an implied right of indemniscation to attorney's fees in a suit where the contractor was found

liable to the project owner. Ld..o at 228. The Court held that the agreement between the architect

and the contractor was simply an ordinary services contract that could not have anticipated a

condition of indemnification. J#z. Similarly, in International Surplus Lines Ins. Co. v. Marsh &

Mclwerman. lnc., 838 F.2d 124, 126 (4th Cir. 1988), the Fourth Circuit held that implied

indemnification was notjustified when an insurance canier sued an insurance broker for funds

the carrier was obligated to pay on a claim. Id. at 128.The carrier argued that the broker had

breached its fduciary duty to the carrier by withholding important coverage information. Id. at

127. The Court held that tsthe relationship gbetween the carrier and broker) was an ordinary

insurance brokerage arrangement. . . . If an implied contract for indemnification were fotmd here,

it is possible that every insurance broker would, in effect, becom e an insurer.'' ld. at 128. ln so

ruling, the Court noted that the carrier's request for indemnifcation was unusual in that the

alleged breach of duty was owed solely to the potential indemnitee (the carrier), and not to both

the indemnitee and a third party (the carrier and the claimant). Id. at 127. The Court held that

part of what made this an (ûordinary'' contract, and thus one lacking the special relationship

required to imply a right of indemnification, was that the broker owed no duty tEto the gclaimant)

that was breached causing injttry to the gclaimant). (The carrierj made payments to the

gclaimant) under the disputed coverage of the liability insurance policy, not because of the

breach of some duty owed the (claimant) by the (brokerq.'' Ld..a

The facts of the case at hand are distinguishable from TransDulles and M arsh &

M claennan, and the contractual relationship between the Authority and Carnell presents lm ique

and special factors creating an implied right of indemnification. As an initial matter, the

Authority was fotmd liable to IFIC for the retainage amount as all indirect result of Cnrnell's
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original breach of its obligation to pay its subcontractors. That breach created a contractual

obligation for Carnell to deliver the unpaid portion of the Contract balance, as well as the

retainage funds, to a third-party (1F1C). It is the breach of this duty Cnrnell's obligation to

relinquish sums to IFlc- that the Authority has been forced to shoulder. As the Court noted in

M arsh & M cLennan, the putative indemnitor's breach of a duty owed to the same third party

against whom the plaintiff seeks to be indemnified is the ordinary set of circumstances in which

to find an implied right of indemnity. ld.

Secondly, the Contract between the parties anticipated the possibility that the Authority

would have to pay Carnell's subcontractors in the event Carnell did not meet its obligations. The

Authority likely required Carnell to obtain a bond, and then incorporated the bond into the

Contrad, in order proted itself in case of just such an event. The payment applications

submitted by Carnell retlected Cnrnell's obligations to its subcontractors, as well as the

Authority's bonding requirement. The applications included the statement:

The tmdersigned Contractor certifies that: (1) all previous progress payments
received from  Owner on account of W ork done under the Contract have been
applied on accotmt to discharge Contractor's legitimate obligations incurred in
colmection with Work covered by prior Applications for Payment; (2) title of a1l
W ork, materials and equipment incorporated in said W ork or otherwise listed in
or covered by this Application for Payment will pass to Owner at time of payment
free and clear of al1 Liens, security interest and encumbrances (except such as are
covered by a Bond acceptable to Owner indemnifying Owner against any such
Liens, security interest or encumbrances); and (3) a1l Work covered by this
Application for Payment is in accordance with the Contract Documents and is not
defective.

(Docket No. 50-1, Exhibit 9.)

Carnell also acknowledged in its payment applications that the Authority had retained 5%

of the previous paym ent requests. This continued even after the retainage checks had been

deposited directly into Canwll's accotmt. J.Z Furthermore, Carnell maintained as late as June



14, 201 1 that it consented to having the retainage amotmt paid to IFIC, albeit out of funds f'rom

the supposed escrow account.

ln other words, the agreement between Carnell and the Authority w as not an tsordinary''

contract between two parties, such that finding an implied right of indemnification in this case

risks turning contractors into instlrers of their project owners in every other case. The parties

here had contractual obligations that tied them to one another to an tmusually close degree.

W hen Carnell failed to make payments to a subcontractor, it triggered a series of obligations

between the parties that evenmally resulted in the Authority being liable to IFIC for the retainage

amount. M oreover, it is only because the retainage ftmds were wrongly distributed to Carnell

that the Authority ever becnme liable to IFIC. The closeness of the contractual relationship

between the parties, as well as the particular facts present in this case, compel the court to tind an

implied right of indem nification in favor of the Authority against Cm-nell.

ll. Unjust Enrichment

In Count Five of the amended third-party complaint, the Authority alleges a claim of

lmjust enrichment against Carnell. The Authority argues that Cnrnell has been tmjustly enriched

by the $85,823.33 retainage nmount that was improperly paid to Carnell. Having already

determined that the Authority has a right to indemnification against Cnrnell, the court need not

decide the tmjust emichment issue. In any event, the Authority is not entitled to recover under

such a theory of relief in this case.

Under Virginia law, to state a claim for unjust emichment, the plaintiff must show that:

(1) a benefit was conferred; (2) the benetming party knew of the benetk and should reasonably

have expected to repay the conferring party for that benetit; and (3) the benefitting party

accepted or retained the benetit without paying for its value. Collelo v. Geoaraphic Services.
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Inc., 283 Va. 56, 83-84 (2012) (citing Schmidt v. Household Finance Corp., 276 Va. 108, 116

(2008:. However, ttgwlhere a contract governs the relationship of the parties, the equitable

remedy of unjust emichment does not lie.'' Acorn Structtlres v. Swantz, 846 F.2d 923, 926 (4th

Cir. 1988). Since the parties in this case have a contractual relationship, indeed the kind of close

contractual relationship giving rise to an implied right of indemnification, see infra, the

Authority cannot seek restitution under a theory of unjust emichment. See WRI-I Mortgace. Inc.

v. S.A.S. Associates, 214 F.3d 528, 534 (2000) CWhere a contract governs the relationship of

the parties, the equitable remedy of restitution grotmded in quasi-contract or unjust enrichment

does not 1ie.''); Raymondp Colesars Glaspv & Huss. P.C. v. Allied Capital Corp., 961 F.2d 489,

491 (4th Cir. 1992) (noting the Eswell settled'' rule that a party may not recover in quanttlm meruit

against another party with whom the plaintiff has an express contract on the snme subject in

question).

iii. Declaratory Relief

In Count Six of the amended third-party complaint, the Authority asks the court to grant

declaratory relief, ordering that the Authority is not liable to IFIC for any portion of the lmpaid

contract balance, and that, instead, Carnell, along with First State, is liable for any such nmount.

The court has already decided the matter of the Authority's direct liability to IFIC, and will not

reconsider it here. See lntemational Fidelitv Ins. Co. v. W estern Virginia W ater Authoritv, No.

7:11-cv-00441, 2012 W L 2357368 (W .D. Va. Sept. 28, 2012) (granting IFIC'S motion for

summaryjudgment against the Authority and ordering recovery from the Authority in the

amount of $85,823.33).As a result of Part II.B.i. of this opinion, the Authority can seek

reim bursement for payments m ade to IFIC in fulfillm ent of its court ordered liability.

111. Conclusion
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For the above-stated reasons, the court will grant in part and deny in part the Authority's

motion for sllmmary judgment against Canwll. Specitkally, the court will grant the motion with

respect to the Authority's im plied indemnitk ation claim, and will deny the m otion with respect

to the unjust emichment and declaratory relief claims.

The Clerk is directed to send certified copies of this order to a11 counsel of record.

-:.zyrr 4.-: j4ENTER: This ..- 7 day of October, 2012.
..
J% .j4.#.;
, 
...' 1jj- . , i' *?t ,, 

.c'o t'tz/t d, t- /-+. 6

Chief United States District Judge
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