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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

TIMOTHY ROBERT HARLOW, )  Civil Action No. 7:11-cv-00591
Petitioner, )
)
V. ) MEMORANDUM OPINION
)
WILLIAM D. JENNINGS, ) By: Hon. Michael F. Urbanski
Respondent. ) United States District Judge

Timothy Robert Harlow, a Virgia inmate proceeding with coun§éiled a petition for a
writ of habeas corpus, pursuant to 28 U.S@254. A jury in Shenandoah County, Virginia,
convicted petitioner of first-degree murder and using a firearm to commit murder but acquitted
him of abduction, and petitioner weexpresses his dissatisfactiwith the outcome by alleging
that counsélrendered ineffective assistance, in atan of the Sixth Amendment. Because
plaintiff received reasonable professionaisimnce and did not establish a reasonable
probability that the trial’'s outcome could haween different, the court grants respondent’s
motion to dismiss.

.

A. PETITIONER' S STATE CRIMINAL PROCEEDINGS

Petitioner drank more than six beers and ntioa@ half of a 1.75 ktr bottle of mescal
liquor throughout the day on June 18, 2004. At 1€h3® night, petitioner and his wife drove a

short distance to visit their neighbors, Billidés and Darryl Locklear. Soon after arriving at

! Because petitioner is proceeding witlugsel, the court does niiberally construe petitioner’s pleadings. See,

e.qg, Haines v. Kernerd04 U.S. 519, 520-21 (1972).

2 Petitioner had four counsel represent him between histame the entry of judgment. The Circuit Court of
Shenandoah County (“circuit court”) appointed the fimtresel, who filed a motion for an investigator and then
withdrew due to a conflict of interesT.he circuit court appointea two-attorney team (“attorney team”) to replace
the first counsel, and the attorney team obtained two e@ntaes and a plea offer. Petitioner rejected the proposed
plea agreement offered by the Commonwealhereafter, the circuit court alled the attorney team to withdraw

as counsel and appointed a new attorney (“trial counselio represented petitioner thg discovery, trial, and
sentencing.
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Viles’ trailer, petitione fought with Locklear, who beat himtma corner of té trailer's deck
before Leslie Lear, one of the other guests, gullecklear off petitioner. As petitioner left the
scene with Lear to return tos trailer, he was heard toysdThat's Okay, you mol...]kers, I'll
come back and shoot you.”

Thirteen-year old Chris Gray, who is petitio'sestepson, was at patiner’s trailer when
petitioner and Lear returned. tRener told Gray, “look for my guns. They ain’t going to make
me look like a chicken.” Gray and Lear trieccedm petitioner, but he rejected their pleas and
said, “Well, if I don't do nothing about it, he’s igg to keep bragging about it.” Gray hid about
eight or nine guns, and petitioner went intse bedroom. Thinking that petitioner was asleep,
Lear and Gray returned to Viles’ trailer.

Five or ten minutes later, petitioner crashelvehicle at a high rate of speed into the
deck stairs outside Viles’ trailer. Petitioner exited the vehptling a shotgun from the
vehicle, and approached the demolished deck staosklear began to teat to the front door.
Petitioner shot Locklear frommis position below the deck, causing Locklear to fall through the
doorway onto the living room flooPetitioner then enteredethrailer, twice stomped on
Locklear’s head, and said, “lltbyou, mo[...]Jker, I'd be back.”Locklear died soon after being
shot.

Petitioner dropped the shotgun, @y picked it up and gave it to Lear, who threw it in
the woods behind the traileihe police found petitioner'sistgun in the woods the next

morning at around 8:30 a.m.



Petitioner and Lear immediately fled frddmenandoah County to West Virginia, where
he was arrested the next day. Petitioner tolgpttiee that he “shot that man last night” because
Locklear beat him up and came toward him agater gietitioner returned with a gun. Petitioner
also told police that Bishoulder felt sore from Lockleknocking him down and said, “That’s
all right. | took care of it though. . .1 went back and shot him.”

An Assistant Chief Medical Examiner for the Commonwealth of Virginia testified at trial
that a shotgun blast fired from astimated range of three todifeet killed Locklear. The
shotgun pellets shattered Locklsaupper left arm and stopped idsihis chest. The Medical
Examiner testified that the fatal shot cameuwath a close range that the wadding from the
shotgun shell was embedded in Locklear’s afithe Medical Examiner could not offer any
testimony about how Locklear stood when petiticstest him, whether he flinched or ducked or
even whether he was standinggiiing, or sitting, but couldate that the pellets entered
Locklear’s body at alightly-downward angle.

A forensic firearm expert testified that nber six, small-game load from petitioner’s 20
gauge shotgun caused the fatal wound. The firepert explained that no one asked him to
make a scientific determination of the distarfirom which petitioneshot Locklear, but he
estimated that the shot was fréprobably not less than sixde” This estimate was only a
“rough approximation,” which could not be comfied without test-firing the firearm at known
distances. The firearm expert explained thatpresence of the wadding in the wound supported

the conclusion that the shot htadbe “a very close shot.”



The testimony of the Medical Examiner diwdarm expert conflited with the testimony
of Gray, who testified that Laklear stood on the deck whertiener shot him from the ground
in the area where petitioner destroyed the dtaks. Gray described the distance between
Locklear and petitioner as tla@proximate distance between thiéness box and the end of the
courtroom, which the parties stipulated as beirtgvben thirty and thirty-five feet. Gray also
testified that a single, number six “birdshot” shell was the only ammunition available for that 20
gauge shotgun.

Petitioner testified at trial that he saw hide’s bra on Viles’ deck when he returned
from his trailer, which made him “go off.” Petnher claimed he and Locklear were inside Viles’
trailer when Locklear came running at hipetitioner pulled the shotgun, and the shotgun
discharged. Petitioner denied stomping on leaks head, saying he only stumbled into it
because he was drunk. Petitionettar explained that he wasofsy every day,” he acted in
self-defense, it was an accident, and he was niad.jury convicted petitioner of first-degree
murder and use of a firearm in the comnuiesdf the murder but acquitted him of abducting
Leslie Lear while fleeing to West Virginia.

B. PETITIONER' S STATE HABEAS PROCEEDINGS

Petitioner filed a pr@epetition for a writ of habeas gqmus with the Shenandoah County
Circuit Court, which construed the petition as alleging five separate claims of ineffective

assistance of counsel:

Counsel did not prepare for trial;
Counsel failed to put on any witnesses;
Counsel claimed he could persuade the jury;
“Counsel missed the evidence at trial [Jaelinidemonstrated the impossibility of
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petitioner firing the fatal shot—furthemhen counsel did get a sense of the
impossibility of petitioner firing the fatahot, the prosecutor challenged his
memory of the expert testimony, and because he had not prepared for trial, he was
bluffed from arguing petibner’s innocence”; and

. “After the trial court ruled petitioner cadilhot put on evidence of the decedent’s
vicious character, counsel twice objette the prosecution putting on evidence
of the good character of the decedenliowing that evidence to be presented
would have opened the door to the presentation of evidence of the decedent’s bad
character. Counsel thereby missed two opputies to show the bad character of
the decedent, which may have resultedonviction of a lesser charge.”

Harlow v. Braxton No. CL07-301, slip op. at 6 (Va. Cir..®flar. 2, 2011). Petitioner also filed

an affidavit from his brother, William Harlowwilliam Harlow averredhat he and his friend,
Burt Lear, went to the crime scene the next ataaround 8 a.m. to find petitioner and Leslie

Lear. William Harlow explained:

We found neither person[] but did find cleafs$ic] looked like my brother’s 20 gauge
shotgun in the woods considerable distance from Ms. Viles[] trailer. Neither of

us touched the [shotgun] while | was theAdter the unsuccessful search for Ms. Lear
and my brother, | left. [] | recognized nwother’s shotgun andwawvhat | believe was
blood on the shotgunAt trial, the shotgun was very clean.

(William Harlow First Aff. 11 1-2 (emphasis added).) William Harlow also averred that trial
counsel was not interested in William Harlowsperience shooting shotguns, and he expressed
his dissatisfaction with trial counsel’'s perfmance, partly becauseal counsel “showed no
interest” about “the blood on tmay [sic] brother’s shotgun.”_(Id] 3.) William Harlow and
other family members allegedly would havetitesd during trial thapetitioner “was a very
peaceful, friendly and helpful person.”_(Id.

The circuit court reviewed the merits of taedaims and concludebat petitioner did not

establish trial counsel’s ineffege assistance. Petiher, by counsel, appealed to the Supreme



Court of Virginia, recasting the peon filed in the circuit couras five claims of ineffective

assistance by trial counsel:

. Inadequate trial preparation;

. Failure to call a key witness, William Harldw

. Proceeding on the assumption that the mfecould rely on counsel’s ability to
persuade the jury;

. Inadequate presentation of defense; and

. Presenting an illogical and damaging closing argument.

(Pet’r’'s Pet. for Appeal 1-2.Yhe Supreme Court of Virginfaund no reversible error in the

circuit court’s opinion and refusede appeal. Harlow v. Braxtpio. 111014, slip op. at 1 (Va.

Sept. 7, 2011).
Petitioner timely filed the instant federalldeas petition and presents three claims of
ineffective assistance of counsel:

(1)  All counsel did not investigate tliacts supporting the case, inquire into
reasonable potential defenses, or prepar trial because they otherwise would
have discussed the alleged second shotgun, challenged the Medical Examiner’s
testimony and the distance of the shot] would not have called petitioner to
testify;

(2)  Trial counsel did not prepare for trial @@denced by calling p&oner to testify,
rambling, inculpatory opening and clogistatements, a poor trial strategy, his
failure to capitalize on the existencetloé alleged second shotgun, his failure to
challenge the Medical Examiner'stenony and distance of the shot; and

3 Petitioner explicitly raised the issue of William Harlow not testifying for the first time on appeal. Habeas counsel
told the Supreme Court of Virginia that petitioner “takenly stated [in the habeas petition], ‘[H]e {Defense
counsel} put on no witnesses in the Case in Reply,['] where it should have read][, ‘Jcounsel failed to put on a
material witnesses [sic]; to wit, William Harlow, infra.['[(Pet'r's Pet. for Appeal 2 8.) Habeas counsel further
explained:
In his Petition, [petitioner] claimed [trial] counsetdiot call a withess in the defense’s case. What
[petitioner] meant was, other thaimself, [trial] counsel did natall witnesses who could build on
his defense. For example, . . . William Harleeovered what he believed was the real shotgun
which he claimed had blood stains.
(Id. 16.) However, the argument that “the real shotgua$ not petitioner’s shotgun used to kill Locklear is not
supported by William Harlow’s first affidavit or the trial record.



(3) Consequently, trial counsel’s conductsvaaterially defective and below the
threshold of acceptable representation required by the Sixth Amendment.

(Pet. 5-14.)
Petitioner attached to the instant petittonew affidavit from William Harlow that was
not presented to the circuit cowr the Supreme Court of Virga In contrast to the first
affidavit stating he saw petitioner’s shotgun, Wittiddarlow’s second affidavit says that he had
advised trial counsel about a ead shotgun. The affidavit reads:
| am the brother of Petitioner . . .; | reth@ foregoing fourteen page of this petition
believing the facts stated aredrand correct to the bestraly knowledge and belief. |
advised [trial counsel] about the secohdtgun, but he expressed no interest in the
gun, the blood stains on it, or the crime sceB8everal family members sat outside the
court room anticipating being called to tBstbut were not. | have been a life long
[sic] hunter in our community ahany hunters and gun enthusiasts.

(William Harlow Second Aff. 1.)

Petitioner relies on this new affidavit to nangue that the pale found petitioner’s “20
gauge shotgun which they used in the prosecution’s case[,]” but William Harlow and Burt Lear
“found the_secondhotgun which they claimed had bloodiss on the front stock[.]” Petitioner
concludes that “the second shotgun becametiaatipiece of exculpatory evidence,” although
no other evidence supports the existence otargkshotgun and all evidence, including William
Harlow's first affidavit, indicag that petitioner’s shotgun andettsecond” shotgun are, in fact,

the same firearm. No evidence suggestsahgbne besides the pmdi removed a shotgun from

the woods.



.
A federal court “may not grant a writ of heds corpus to a petitioner in state custody
unless the petitioner has first exhausted .atesemedies by presenting [the] claims to the

highest state court.”_Baker v. Corcor220 F.3d 276, 288 (4th Cir. 2000). S&U.S.C.

§ 2254(b) (mandating exhaustionhe exhaustion requirementgatisfied when a petitioner

presents in federal court the essential legal theories and factual allegations that were presented to

the highest state court. Picard v. Cond@4 U. S. 270, 275-76 (1971).

Petitioner presently argues in support ofdi@ms that trial counsel was ineffective for
calling petitioner to testify. (Pe6-7.) Petitioner did ngtresent this claim to the Supreme Court
of Virginia in an assignment ofrm@r or to the circuit court. Seéa. Sup. Ct. R. 5:17(c)(1)

(“[T]he petition shall list, clearly and concisedyd without extraneowsgument, the specific

errors in the rulings below upon whithe party intends to rely. Aexact reference to . . . where

the alleged error has been presdrivethe trial court . . . shdlle included with each assignment

of error. . . . Only assignments of error assigned in the petition for appeal will be noticed by this
Court.”). Petitioner merely concluded in lstition for Appeal to the Supreme Court of

Virginia that calling petitioner as witness was evidence of prejudfce.

This claim is considered exhausted amacpdurally defaulted. Petitioner did not
adequately present the claimtbe Supreme Court of Virginia and now presents a substantially

different claim in federal court. Petitioner canpatsent the new, federal claim to the Supreme

* Petitioner specifically wrote, “[T]he last person in the er$e to call in [petitioner]’s defense was [petitioner] . . . .
[P]utting one’s client on the stand to prejudice his defense is well below the Sixth Amendment guarantee of
effective assistance of counse(Pet’r's Pet. for Appeal 23.)
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Court of Virginia via a subsequoestate habeas petition. Sée. CopE § 8.01-654(B)(2) (“No
writ shall be granted on the basisany allegation ofacts of which petibner had knowledge at

the time of filing any previoupetition.”); Hedrick v. True443 F.3d 342, 359 (4th Cir. 2006)

(stating that a federal habeas clanay be procedurally defaultdda state court can refuse to
consider a claim’s merits because of an adecuradeandependent state procedural rule); Mackall
V. Angelone 131 F.3d 442, 446 (4th Cir. 1997) (holding that ZoDE § 8.01-654(B)(2)
constitutes an adequate andependent state-law ground fiecision). Petitioner has not
presented a reason to excuse this procedural defaultHe&®ee v. Reed489 U.S. 255, 262
(1989) (excusing procedural default for a fumgstal miscarriage gfistice or cause and
prejudice). Accordingly, the clai that counsel was ineffectiverfoalling petitioneto testify is
dismissed as procedurally defaulfed.

[1.

A. THE CIRcUIT COURTDISMISSEDPETITIONER' S STATE HABEAS PETITION BECAUSEHE
FAILED To PROVE THAT TRIAL COUNSELPROVIDED INEFFECTIVEASSISTANCE

A federal court may grant a habeas petitioié petitioner’s custodyiolates federal law
and a state court adjudicationabhabeas claim’s merits wasntrary to, or an unreasonable
application of, clearly estabhed federal law or based on @amreasonable determination of the
facts. 28 U.S.C. § 2254(d). The circuit coudndissed the petition aftegciting why the claims

were not supportebly the record._Se¥lst v. Nunnemaker501 U.S. 797, 803 (1991) (holding

® This claim would not afford petitioner relief even if itsvaot procedurally defaulted. Petitioner could not have
been prejudiced merely by his testimony in light of the Commonwealth’s overwhelming incriminating evidence.
Furthermore, trial counsel was ra#ficient because petitioner’s testimamgs necessary to contradict the
Commonwealth’s evidence abdhe abduction and intent to commit first-degree murder.
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that a federal court can rely on a reasonee@ statirt judgment resting primarily on federal law
when later unexplained state cbarders uphold that judgment).

The circuit court explained why petitioneckims about pre-trial investigation and
preparation failed:

[Petitioner] alleges generally that counsel failed to prepare for trial. He further
specifically contends that cowldailed to prepare in regard to the expert testimony
regarding the firearm and the gunshot wouadsl as a result was unable to demonstrate
the impossibility of petitioner’s having fired the fatal shot.

Petitioner’s assertion thabensel’s purported “unpreparedsé prevented counsel from
showing it was impossible for [petitioner] toveafired the fatal shot is contradicted by
the record. It was established by the testignof multiple witnesses at trial that only a
single shot was fired. Two eyewitnesses tiestithat [petitioner] got the shotgun out of
the [vehicle and] proceeded to shoot Lockledh it. Petitioner admitted to the police,
and testified at the trial, & he retrieved the shotgun, drdseck to Viles’ trailer and
shot Locklear. There was no evidence whate¥any other shot, aany other shooter.
On these facts, there was no possibility of ather conclusion but that [petitioner] fired
the fatal shot, as he was the only person wieal fa shot. Thus, the petitioner’s claim is
negated by the evidence and is contraryiscown trial testimony, in which he asserted
he shot Locklear in self-defse, as well as by accident.

In addition, petitioner’s generalaim that counsel did notgpare for trial is similarly
without factual support, and states norentha[n] a bare conclusion on his part.

* % %
Petitioner alleges . . . counsel missed thdence at trial “which demonstrated the
impossibility of petitioner firing the fatal shot. .” The evidence at trial conclusively
established that petitioner faehe fatal shot, not the impolsgity of that proposition.
Because there is no factual basis for this claim, petitioner cannot demonstrate that any
omission of counsel was objectively unreas@a Furthermore, counsel could not
effectively argue that it was impossible fotipener to have fired the fatal shot when
petitioner admitted doing so and eyewitnessesuding his stepson, confirmed it.

Harlow v. Braxton No. CL-07-301, slip op. at 6-8, 13. &hircuit court also dismissed the

arguments about calling William Harlow as a witness:

[P]etitioner asserts that hisunsel failed to put on any wisses. This assertion is
inaccurate in that counsel put on the petiticasea witness in his own defense. It also
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is clear from the record that the @monwealth had already put on every other

surviving witness to the events at . . . gilbouse, as well as the police who made the
arrest and took [petitioner]’'s statement, and the expert medical and firearm witnesses.
Because defense counsel had the advantage of cross examining these witnesses, he did
not need to call them in his case. . ..

Petitioner has made a proffer only of ffreposed testimony of a single witness, his
brother William Harlow.

William Harlow avers the following: heotind petitioner’'s 20 gauge shotgun at Billie
Viles’ trailer the morning dér the shooting, and it appedrto have blood on it.

William Harlow has long experience wigihotguns, and knows the wadding will travel

no more than six feet from where the gun is fired, so there was no way petitioner could
have fired from 30 feet away. The downdgath of the pellets in Locklear’s body

shows he was shot from above, not from ginound where the ewitnesses testified
petitioner was. The evidence showed that petitioner was returning to Viles['] trailer to
get his wife, and that Ms. Viles or Locklehad a handgun. William Harlow states he
informed petitioner’s counsel of theséntlps but counsel ignored them and took no
interest.

First, contrary to William Harlow’s conteuwtns, counsel did argue the points he raised
in his affidavit. He argued the dispancy in the variouwitnesses’ testimony
regarding the distance of tshot, and his own recolleoti of the expert’s testimony
was in fact confirmed by the court. Coehargued that Locklear was possibly armed
with a .25 pistol and that pgtner was scared of him. Hegued that the path of the
pellets in Locklear’s body dinot comport with an upward shot from the ground. He
argued that petitioner was just coming to lgis wife back, and that his anger was
justified due to Locklear’s conduct with hasfe. He argued acdent, he argued for a
lesser offense and he argued for self defertde argued lack of premeditation.

Id. at 9-10 (record citations omitted). The citaourt explained that the evidence at trial
established petitioner’s culpaibyl and did not support a findirthat trial counsel rendered
ineffective assistance:
In view of the fact that the petitionerfiring of the fatal shot was proven by the
evidence and admitted by petitioner, the pulmtly contradictory evidence offered by
William Harlow does not overcome the presumption that counsel “rendered adequate

assistance and made all significant decisiorieerexercise ofeasonable professional
judgment.” _Strickland466 U.S. at 690.
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Further[,] the evidence alludeo could easily have beermained or discounted. It is

of no importance if blood was found on the gulinthe experts statethe shot was fired
from five or six feet, the witness whotiesated 30 feet was probably mistaken or
misspoke. The downward path of the pelietthe victim’s body wa likely the result

of the inclination his body rather than tth@wnward flight of theprojectiles. Finally,

any disinterest in these areas was undolptesed upon counsel’s knowledge that the
identity of the shooter was not in doubt.

Factually, petitioner’s claim [that trial coundalled to put on any witnesses, including
William Harlow] is unsupported because [trta@lunsel] did call witnesses, and he did
argue the points proffered by William Harlow. Further[,] petitioner has not
demonstrated that, had William Harlow ohet unidentified witnesses testified, there
is a “reasonablerobabilitythat . . . the result of the proceeding would have been
different.” Strickland 466 U.S. at 694 (emphasis added). . .. Thus, in regard to the
proffered evidence, petitioner has failecstmw that his counsekerformed deficiently

in not presenting it, and has failed too® he was prejudiced by its lack of
presentation.

Id. at 10-11. The circuit counoted that petitioner did notgffer the testimony of any other
person besides William Harlow, which was fatal to a claim of inadequate investigation.
B. THE CIRcuUIT COURT sDisMISSAL OF THE STATE HABEAS PETITION WAS NOT

CONTRARY TO, OR AN UNREASONABLEAPPLICATION OF, CLEARLY ESTABLISHED

FEDERAL LAW OR BASED ON AN UNREASONABLE DETERMINATION OF THE FACTS.

In light of the evidence revealed duriti@l, the circuit cort’s reasoning was not
contrary to, or an unreasonahlgplication of, clearly estabhied federal law or based on an
unreasonable determination of the facts. Petitifaibrto show that tal counsel “made errors

so serious that counsel was not functioninthascounsel’ guarantedtie defendant by the

Sixth Amendment.” _Strickland v. Washingtat66 U.S. 668, 687-88 (1984). Petitioner also

fails to establish a “reasonalgeobability that, but for counseslerrors, the result of the

proceeding would have been different.” &d.694.
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The jury heard how petitioner was excessively inebriated, and, to negate the intent
needed to find petitioner guilty of first-degree nmemdrial counsel argued that petitioner did not
intend to shoot and kill Locklear. After explag petitioner’s state ohebriation and how
Locklear beat petitioner,ii counsel told the jury:

And nobody is going to dispute that my cliémén proceeded to get a firearm. This
isn’'t a who-done-it kind of cas We know who had the gune know who shot it, and
we know who died. But that doesn’t maka crime in this [Clommonwealth, because
you have to know why. You have to know what the intent was. Was it an accident?
Was it defense of himself[] or his wife? ¥/ in the course dfieat of passions?
(Tr. Tran. 191.) Trial counsel explored thesgaledefenses to give the jury a reason to find
petitioner innocent or guilty of a lesser-includdtense. Although petitioner wishes that trial
counsel used a different strategy to causesime outcome on the murder charge as the
abduction charge, “[tlhere are countless waysrtwide effective assistance in any given case
[and] [e]ven the best criminal defense attornggsild not defend a partic client in the same
way.” Strickland 466 U.S. at 689.

Nothing about the fact that Gray told a diéfet version of eventhian what the experts
concluded from their researchassufficient basis to estabiisrial counsel’s ineffective
assistance. The Medical Examiner acknowledtygthg trial counsel’s cross examination that
her testimony contradicted Gray’s testimony thditipaer shot Locklear fsm thirty to thirty-
five feet at an upward angle. However, thedMal Examiner’s testimony was consistent with
the firearms expert’s “rough approximation” thia¢ shot was made “very close, but probably

not less than six feet” and wasalconsistent with petitioner’s testimony that he was close to

Locklear when the shotgun discharged.
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The court may not assess the credibility of the witnesses or resolve factual conflicts in

testimony._Marshall v. Lonberget59 U.S. 422, 434 (1983). lesid, the court analyzes how

counsel handled the divergent testimony and fthdstrial counsel diciot perform deficiently
for not advocating Gray's testimony. Petitiorsetiestimony and primary defense was that he
was close to Locklear when Locklear came ditipaer and petitioner it Locklear in self
defense, in the heat of passionaocidentally after beg startled by Locklear’s approach. Trial
counsel would have discredited both petitioswed the argued legal @mses if he relied on
Gray'’s story to describe pgoner aiming a shotgun at Lo@ar thirty-plus feet away.

Trial counsel was not deficient for not angy petitioner’s “potential defense” that he
shot at and missed Locklear from thirty-plus feety and that anothperson at another time
with another shotgun caused flagal wound. No evidence ingttrial record supports the
existence of a second shot of number sixalsgame load from a second shotgun. The only
firearm was petitioner’s 20-gauggide-action shotgun that fired one small-game load into
Locklear®

William Harlow admits in his first affidavit that he “recognized [his] brother’s [20 gauge]
shotgun” in the woods behind the crime sceneis ®hservation is not gprising since that was

the same area where Lear threw the shotgun aitgnt petitioner shot Laklear, and it was where

® william Harlow explains in the second affidavit thathsel advised trial counsel “about the second shotgun . . .
[and] the blood stains on it,” and petitioner faults trialmsel for not presenting the alleged second shotgun as
exculpatory evidence. Howayéhe court declines to consider the second affidavit because it was not part of the
state court record. Séaillen v. Pinholster563 U.S. 131 S. Ct. 1388, 1398 (2011) (“[R]eview under

§ 2254(d)(1) is limited to the record that was beforesthe court that adjudicatéuke claim on the merits.”).

Instead, the court relies on the first affidavit provideth®circuit court, in which William Harlow averred that he
saw petitioner’s shotgun, not a mythical second shotgun, behind the crime scene.
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the police confiscated the shotgun approximatatytiminutes after William Harlow saw it.
The police found only one shotgun: petitionehstgun that he used to murder Locklear.

Based on William Harlow’s testimony in the first affidavit, trial counsel was not deficient
for not calling William Harlow taestify. The only relevariestimony William Harlow could
offer was that he found petitioner’s blood-stad shotgun behind the crime scene. Nothing
about that fact demonstrates a reasonable pidlpabat the result of the proceeding would have
been different.

Petitioner failed to overconthe strong presumption that trial counsel's conduct falls
within the wide range of reasonable profesdi@asaistance, and hergeot construct a Sixth

Amendment violation from insufficient exges of prejudice. Fisher v. Angelgris3 F.3d

835, 852-53 (4th Cir. 1998). To the extent petiéir faults any counsel he had before trial
counsel, he failed to establish any deficienfgrenance or resulting prejudice because none of
the previous counsel were involvetth the trial. Petitioner failetb establish that trial counsel
rendered ineffective assistanceddhus, the circuit court’s disssal of the state habeas petition
was not contrary to, or an unreasonable application of, clearly established federal law or based
on an unreasonable deterntina of the facts.
V.

For the foregoing reasons, the court grargpoadent’s motion to dismiss and dismisses
the petition for a writ of habeas corpus. Bhapon the court’s finding that petitioner has not
made the requisite substantial showing of aalesfia constitutional right as required by 28

U.S.C. § 2253(c), a certificate appealability is denied.
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The Clerk is directed to send a copytlaE Memorandum Opinion and the accompanying
Order to counsel of record.

Entered:August16,2012
(o Plichael f Ulrnstes

MichaelF. Urbanski
UnitedStateDistrict Judge
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