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Defendant.

In this case, brought pursllnnt to the Employee Retirement Incom e Security Act of 1974

(ççEltlSA''), 29 U.S.C. jj 1001-1461, the plaintiff claims that the defendant wrongfully

terminated her long-term disability benefits issued under a group life insurance plan. Both

parties filed motions for summary judgment. For the reasons set forth below, both parties'

motions will be denied and the case will be remanded for further review of the plaintiffs

eligibility for continued benefits.

1. Factual and Procedural Backzround

The plaintiff, Rosialee Shelton (ttShe1ton''), is a beneficiary of a life instzrance policy (the

t$Plan'') providing for long-term disability benefits issued tllrough her employer, American

Electric Power Service Corporation (ççAEP''). The Plan is subject to ERISA. The Plan is funded

by AEP, and the Prudential Life lnsurmzce Company of America (ltprtzdential'') serves as the

nnmed claims administrator with full discretionary authority over benefit determinations.

(Administrative Record CCAR'') at 1050.) lf a claimant establishes that he or she is disabled

under the Plan, Prudential provides a monthly benetk equal to 60%  of a participant's base
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monthly pay. The Plan requires that claimants apply for federal Social Security benefhs, and

then offsets any such benetks received against those issued under the Plan.

There are two different definitions of disability under the P1an:

(Duringl the initial 24-month period from the date of disability, çddisability'' is
defined as an illness or injury that requires the regular treatment of a duly
qualified physician and that may reasonably be expected to prevent you from
performing the material duties of your own occupation with AEP.

After the first 24 months following the date of disability, lidisability'' is defined as
an illness or injury that requires the regular treatment of a duly qualifed physician
and that may reasonably be expected to prevent you from performing the duties of
any occupation for which you are reasonably qualified by your education, training
and experience. So long as you continue to meet the requirements of this Sstwo-
year test,'' you will continue to be disabled.

(ld. at 996.)

The Plan provides that claimants must show they have been disabled for a period of 1,040

hours of regularly scheduled work before they can begin collecting benefits. (L4.) This means

that benetks under the Slown occupation'' definition of disability can be paid for a maximum

period of eighteen months. (ld. at 996.)A11 of the arguments advanced by the parties in this

case involve only the tdown occupation'' deûnition of disability.

Shelton was employed by AEP as a çç-frans Dispatcher lV.'' (Ld= at 730.) Herjob

required her to work three or four twelve hotzr shifts per week. (J#.) Except for one or two days

a month, Shelton worked indoors performing typical oftice ftmctions. Her four mainjob

categories were listed as: çsdesktop,'' ûçswitch order checking,'' ç4filing etc.,'' and çlfield

observations.'' (JZ at 733.) The field observations took place one to two days a month and

called for driving to field sites, taking notes, and observing others. The field observations

involved significant periods of standing, sitting, and walking. All of her in-office functions

required frequent twisting and side-bending of the neck, and the switch order checking function



required occasional kneeling. (ld. at 734.) The job description issued by AEP labels the position

as a disedental.y work position.'' (Id.) The job description also notes that AEP is willing to work

with employees to make reasonable accommodations for those with difficulty performing their

essential functions, and that employees may take breaks or shift positions as needed and allowed

for by work demands. (L1l)

Shelton's last day of work was April 14, 2009. She filed a claim for long-term disability

beneûts based on severe neck, shoulder, upper and lower back, leg, and arm pain. ln her claim,

she noted that since a car accident in 1988, she had undergone multiple surgeries, including: two

neck fusions, two back fusions, a laminectomy, and shoulder surgery. Based on an initial review

completed by a physician hired by Prudential, Shelton was denied benefits on October 6, 2009.

Prudential stated that Shelton had not submitted any records specifically outlining restrictions or

limitations on her ability to work, and that based on her medical records and her ability to

complete daily living activities she would be able to work full-time in a sedentaryjob.

Shelton appealed the denial on December 9, 2009. Thzough cotmsel, she submitted a

letter from Dr. Cynzs Bakhit stating that Shelton suffered from significant chzonic pain as a result

of neck and back conditions. Dr. Bnkhit stated that her pain dçmay intermittently become

exacerbated. She is only able to groom herself and beyond that, prolonged sitting, standing,

lifting, and bending, presents signitkant problems for her.Due to these significant impainnents,

the patient is considered totally disabled.'' tLd= at 585.) As part of its appellate review,

Prudential submitted Shelton's file to Dr. John Ayres, an orthopedic surgeon. Dr. Ayres found

functional impairments of the lumbar and cervical spine as well as the left upper extremity. He

noted each of her past surgeries, and stated that she would be lim ited to standing for no m ore

than two hotlrs at a tim e and four hours total in an eight hotlr day, and should walk for no m ore



than one hour at a time and two hours in an eight hour day. Dr. Ayres also listed limitations on

tlcrouching, squatting, kneeling, crawling, climbing or balancing or reaching at below or above

left shoulder level, on flexing or extending the neck. . . . These activities should be done

occasionally (only 5%-33% of the work shiftl.'' (Id. at 576.) He fotmd no limitation on sitting

and concluded that Shelton was capable of working full-time at a sedentary work level.

Prudential denied Shelton's appeal, finding that the results from its medical review

acknowledged certain limitations and restrictions, but that those restrictions were in line with the

physical demands of a sedentary workjob such as a Trans Dispatcher 1V. tLd.z. at 578.)

Shelton then filed a second appeal on M arch 9, 2010. She submitted another letter from

Dr. Bakhit, in which he stated that Shelton suffered from multiple pain issues related to her neck

and back and had ççdifficulty with activities, such as prolonged sitting, standing, and walking,

bending, stooping, and lifting, which prevent her to participate (sic) in any employment.'' (Id. at

561.) Prudential again submitted the file to an independent peer review physician, this time a Dr.

Griver, who found that Shelton suffered from functional impairments and should be limited to

sitting for no more than six hours out of an eight hour period, with breaks available every two

hom s for change of position. Dr. Griver also recommended a limitation on standing and walking

of 30 minutes at a time with no more than two and a half hours total during an eight-hour day.

(Id. at 172-79.) Dr. Griver noted that tdltjhese restrictions would be permanent as the cervical

and lumbar fusions and the cervical and lumbar degenerative changes are permanent conditions.

These opinions are supported by the medical summary as noted above, specifically the listed

Mltl and CT scan results as well as the postoperative notes from Drs. Farmer and Torres (sicl.''

(Id. at 176-77.)
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Prudential also arranged for an independent medical exnmination with Dr. Samuel

Thnmpi for July 22, 2010. He diagnosed Shelton with dEpost lnminectomy syndrome of the

cervical spine and post laminectomy syndrome of the ltlmbar spine.'' (ld. at 538.) His

exnmination noted Shelton's complaints of neck and lower back pain, as well as tddecreased

strength 4/5 in the hip flexor muscles on the right and decreased sensory function of right 1.3 . . .

. Straight leg raise test was positive to 90 degrees on the right side.'' (Id. at 535.) He concluded

that Shelton would be limited to sitting for 10 consecutive minutes and a total sitting time of four

hours in an eight-hour day. He limited her standing to five continuous minutes with a one-hour

total for the day. He also stated that her ability to grip, grasp, hold, and pinch with her left ann

was limited to nn Gtoccasional'' basis. (Id. at 537-38.)Dr. Thnmpi wrote that dçthe duration of

such restrictions will be for the next six months at which time she will need a re-evaluation aher

ongoing pain management.'' (1d. at 538-39.)

On July 29, 2010, based on Dr. Griver's and Dr. Thampi's reviews, Prudential granted

Shelton's second appeal and approved long-term disability benefits effective October 10, 2009.

(ld. at 916-17.) The award letter noted that her claim would be reviewed again in six months to

determine whether she remained disabled.

ln November 2010, Shelton submitted an updated Activities of Daily Living

Questionnaire in which she stated, û:I cannot sit or stand for extended amounts of time. I also

need the ability to 1ay down at any time or for extended nmounts of time due to my back. I have

trouble using my neck to look up.'' tLd= at 458-62.) She reported that she was able to drive,

prepare meals, wash dishes, take out the trash, and other typical household chores. (ld. at 462.)

ln Decem ber of 2010, Prudential began a new review of Shelton's files, noting that she

had recently tmdergone surgeries on her left elbow and shoulder. Pnzdential requested updated



medical records from Shelton's physicians, including the doctors who performed those surgeries,

Dr. Torre and Dr. Fnrmer, respectively. Dr. Torre submitted a M edical Consultant Review

(ç:MCR'') on February 4, 201 1 through a physician's assistant in his office. The form listed no

restrictions other than a limit on lifting more than 20 pounds. Specifically, it noted Shelton was

not medically restricted from sitting, standing, or walking, and had no upper extremity

restrictions whatsoever. (ld. at 369-70.)

restricted from sitting, standing, or walking.

Shelton's upper extrem ities and on crouching and stooping.

Dr. Farmer's M CR similarly stated that Shelton was not

Dr. Fnrmer did note some restrictions on the use of

Dr. Bakhit also submitted a M CR in which he stated that Shelton could not sit, stand, or

walk for longer than an hour, even when given short breaks for change of position. tJ#-s at 251-

52.) Shelton's main orthopedist, Dr. Jonathan Carmouche, did not complete a MCR but

submitted notes from his exnminations of Shelton. His notes from an August 24, 2010 visit

indicate that he had reviewed her imaging studies and found that $13-4 had poor mophologic

appearance,'' and there was concordant pain at L3-4.In his recom mendation, he noted that he

was not sure that ttstabilization and decompression at L3-4'' would be enough, and that if

Shelton's symptoms persisted, he would revisit whether to recommend a multiple level fusion.

(Ld=. at 264.) The most recent visit with Dr. Cnrmouche appears to have been on November 2,

2010, and the notes from that exnm state that Shelton continued to complain of lower back pain

and experienced Esminimal, moderate relief with recommended treatments.'' (Id. at 260-61.)

Based on the exam, Dr. Carmouche increased Shelton's pain medication level but recommended

allowing her more time to recover from her recent discectom y before trying another surgical

procedure. (Id.)



On March 1 1, 201 1, Prudential terminated Shelton's long-term disability benetks. (Id. at

900.) Prudential's letter noted that it had reviewed all the additional information submitted since

the grant of benefits in July 2010, and had determined that Shelton was no longer disabled from

performing her sedenOry job. (Ld=) With respect to Dr. Bakhit's opinion that Shelton was

unable to sit for more than an hour during the course of a single day, Prudential wrote that Gçgilt is

not clear why you have (such limited) capacity . . . . There are no updated office notes included

with (Dr. Bnkhit's) capacity questionnaire.'' (ld.)

Shelton appealed Prudential's decision on M arch 17, 201 1.At Pmdential's request, Dr.

Andrea Zotovas conducted a review of Shelton's file as part of the appeal process. Aher

reviewing Shelton's submitted medical records, including M RI and CT scan results from 2009

and 2010, Dr. Zotovas fotmd that Shelton had some functional impainnents, including inability

to twist, bend, or stoop, with only occasional crouching, squatting, kneeling, and crawling. Dr.

Zotovas also indicated that in her opinion, Shelton had no reskictions on sitting. Dr. Zotovas

further stated, however, that Shelton could stand for only two holzrs at a time and for a total of

fotlr hotzrs in an eight hour day, and could walk for only one hour at a time and for a total of two

hours in an eight hour day. (ld. at 72.) With respect to Dr. Bakhit's claims that Shelton suffered

signifcantly greater limitations, Dr. Zotovas wrote that Dr. Bakhit had not included any

objective medical results in support of his stated restrictions.

Shelton's first appeal was denied following Dr. Zotovas' report. Shelton filed a second

level appeal and Prudential submitted her records to Dr. Saul W eingarten, who filed a report on

August 9, 201 1. Dr. W eingarten found that the multiple surgical procedures on Shelton's spine

and shoulder warranted some minor fundional limitations. He found that Shelton could lift to

shoulder level 10 pounds frequently and 15 pounds occasionally, and that she should not bend,



twist, kneel, or squat. (Id. at 29.) He found no restrictions with respect to sitting, so long as she

could take short breaks for change of position, but that Shelton was restricted to two hours of

consecutive standing with half hour breaks. (1d.) Dr. Weingarten discussed Dr. Bnkhit's

suggested limitations but, like Dr. Zotovas, dismissed them as tmsubstantiated by objective

medical records. (Id. at 30.) Dr. Weingarten wrote that the more restrictive limitations were

probably the result of Shelton self-reporting levels of pain that were inconsistent with her

medical records.

Following receipt of Dr. W eingarten's report, Pnldential denied Shelton's final appeal on

August 26, 201 1. (J#=. at 879.) Prudential's letter noted that Shelton had tmdergone numerous

surgeries but that her exnminations did not reveal significant abnormalities, and that her

subjective complaints of pain were not supported by diagnostic evidence. (J#=) Prudential found

that although a number of doctors had suggested some functional limitations, these ççwould not

prevent Ms. Shelton from perlbrming (the) material and substantial duties of her own

occupation.'' (Id.) Shelton then filed this civil action.

II. Discussion

A. Standard of Review

A court reviews a plan administrator's decision in m aking eligibility determinations for

beneficiaries on an abuse of discretion standard. Firestone Tire & Rubber Co. v. Bruch, 489 U.S.

101, 115 (1989); Willinms v. Metropolitan Life Ins. Co., 609 F.3d 622, 629-30 (4th Cir. 2010).

1i(A) court will not disturb the administrator's decision as long as it is objectively reasonable,

even if the court would have reached a different conclusion.'' W inebarcer v. Liberty Life

Asstlrance Co. of Boston, 571 F. Supp. 2d 719, 722 (W .D. Va. 2008) (citing Doe v. Group

Hospitalization & Med Servs., 3 F.3d 80, 85 (4th Cir. 1993:. t$(A)n administrator's decision is



reasonable if it is the result of a deliberate, principled reasoning process and if it is supported by

substantial evidence.'' Evans v. Eaton Cop. Long Term Disability Plan, 514 F.3d 315, 322 (4th

Cir. 2008). Substantial evidence is evidence that çta reasoning mind would accept as suftkient to

support a particular conclusion gandj consists of more than a mere scintilla of evidence but may

be somewhat less than a preponderance.'' Le ebre v. W estinchouse Elec. Corp., 747 F.2d 197,

208 (4th Cir. 1984).

The Fourth Circuit has itidentified eight nonexclusive factors that a court may consider''

in determining whether a plan administrator abused its discretion in denying a benetks claim.

Those factors are:

(1) The language of the plan; (2) The purpose and goals of the plan; (3) The
adequacy of the materials considered to make the decision and the degree to
which they support it; (4) Whether the decision-making process was reasoned and
principled; (5) Whether the decision comports with other provisions in the plan
and with earlier intemretations of the plan; (6) Whether the decision was
consistent with the procedural and subsfantive requirements of ERISA; (7)
Any external standard relevant to the exercise of discretion; and (8) The
Adm inistrator's m otives or any conflicts of interest it may have.

Chnmpion v. Black & Decker (U.S.). lnc., 550 F.3d 353, 358 (4th Cir. 2008) (quotinc 800th, 201

F.3d at 342-43). When the plan administrator merely oversees the operation of the plan and

makes eligibility determinations, but does not fund the plan, the contlict of interest factor is not

implicated. Metro Life Ins. Co. v. Glenn, 128 S.Ct. 2343, 2348-50 (2008). ln this case, the plan

is ftmded entirely by AEP, not Prudential, and so there is no potential contlict of interest.

Finally, it is the plaintiff s burden to show that he or she is disabled under the benefits

plan. Elliot v. Sara Lee Corp., 190 F.3d 601, 605 (4th Cir. 1999) (t(The burden of proving the

disability is on the employee.''); see also Thomas v. Liberty Life Ass. Co. of Boston, 226 F.

Supp. 2d 735, 744 (D. Md. 2002) (ûtunder (the plan), it is the claimant's burden to present

competent proof of his continued disability.').



B. Analysis

Having laid out the relevant medical evidence and the standard of review this court must

employ in evaluating Shelton's claim, the court now considers whether Prudential abused its

discretion in terminating Shelton's benefits under the ttown occupation'' definition of disability.

Shelton argues that Prudential failed to properly consider the actual job requirements of the

Trans Dispatcher IV position. W hen considering the sçown occupation'' standard for disability

plans, courts should begin by reviewing the employee'sjob description. See Greene v. Reliance

Standard Life Ins. Co., 2004 WL 2634416, *2 (W .D. Va. Oct. 26, 2004) C:When making an

eligibility determination under an ERISA covered policy, a plan fiduciary must use an

Sobjectively reasonable' description of the insured's occupation which includes duties

comparable to those actually perfonned by the insured.'). Here, AEP'S job description states

that the Trans Dispatcher IV position is a ççsedentary position based on (the) Dictionary of

Occupational Title's Physical Demand Characteristics of W ork.'' (Id. at 732). The job

description indicates that roughly eighty percent of the work performed is typical office work

that would ordinarily be completed while seated. (L4a)

Shelton's quarrel with Prudential's characterization of the position is that Prudential

ignores the one or two field observations that dispatchers are expected to perform each month.

The field observations include driving to job sites and then spending the remainder of the day

standing, sitting, and walking, while performing various tasks arolmd the site. The job

description lists the time spent standing and walking during the observation as çifrequent'' which

is described as between 34-66% of the total time performing the task. (Id. at 733.) In a twelve

hour day, even accounting for driving time, this could potentially nmount to as much ms seven

hours of walking per shift.



Prudential never specifically addressed why it believed Shelton would be able to perform

this part of herjob under the restrictions imposed by the doctors who exnmined her files-

including two, Drs. W eingarten and Zotovas, who were hired by Prudential. Shelton's main

treating physician, Dr. Bnkhit, repeatedly indicated that he did not believe Shelton could perform

any of her essential job fundions, much less the standing and walking associated with the field

observations. Additionally, Dr. Griver's and Dr. Thampi's limitations on standing were more

restrictive than the physical demands required by the position. W hile it is true that Dr. Farmer

and Dr. Torre both stated that Shelton had no restrictions on sitting or standing, they primarily

treated Shelton for her shoulder and elbow conditions, and would have had less familiarity with

the back issues that were at the heart of Shelton's alleged disability.

It is also true that there is no tttreating physician rule'' in ERISA cases, and that plan

administrators are not required to (Gaccord special weight to the opinions of a claimant's

physician.'' Black & Decker Disability Plan v. Nord, 538 U.S. 822, 834 (2003). However, two

of the doctors retained by Prudential to evaluate Shelton's appeals listed restrictions on standing

and walking that are at odds with the field observation requirements. As addressed above, Dr.

Zotovas' report indicates that Shelton could stand for only two hours at a time and for a total of

four hours in an eight hour day, and could walk for only one hour at a tim e and for a total of two

hotlrs in an eight hour day.(AR at 72.) Likewise, Dr. Weingarten stated that Shelton was

limited to two hotlrs of standing at a time, with the need for half hotlr breaks in between each

period. (1d. at 29.) Even crediting Prudential's doctors over Shelton's, it does not appear that

Shelton would be able to perform the requirements of the field observations as set forth in the job

description.
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Prudential's letters to Shelton did not adequately explain why it believed Shelton was

unable to perform the field observations. Prudential's tinal letter to Shelton denying her second

appeal addresses the sedentary aspects of herjob, but makes no mention of the walking and

standing requirements of the field observations. (AR at 881.)It does not, however, address the

ambulatory requirements of the position, perhaps because even the doctors hired by Prudential

imposed limitations on Shelton's capacities that were more reslictive than what the job

demanded.

After review of the administrative record and the parties' briefs, the court finds that

Shelton was disabled tmder the Plan's Eûown occupation'' definition of disability based on her

inability to engage in her job as actually performed. The court further determines that

Prudential's failure to consider the nmbulatory requirements of the position, as well as its failure

to inform Shelton why the medical opinions limiting her capacity to stand and walk would not

prevent her from performing the fleld observations, nmotmted to an abuse of its discretion as

claim s adm inistrator. Having deciding that Shelton was disabled from her regular occupation

based on the tield observation requirement, the court tinds it urmecessary to go into any greater

analysis of Prudential's determinations regarding Shelton's ability to perform the rest of her job

ftmctions, or her sttus under the more rigorous isarly occupation'' defnition of disability. It

does, however, become necessary to address the proper remedy for the court to implement.

This case is somewhat unusual in that the claimant's arguments before the court address

only whether she is disabled under the çtown occupation'' sfnndard, even though it is undisputed

that the claimant has received the m aximum nmotmt of benefits eligible to her under the 24-

month period applicable to that definition.As previously stated, when the 1,040 hour

elimination period is considered, the longest a claim ant can receive benefits under the ttown
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occupation'' sfnndard is eighteen months. Prudential's initial grant of benefits to Shelton on July

29, 2010 retroactively awarded benetks effective October 10, 2009. Prudential's decision to

terminate Shelton's benefits was m ade on M arch 1 1, 201 1, but the termination was not effective

until April 10, 201 l---exactly eighteen months from the date benefits were first granted. As a

result, Shelton is not entitled to a retroactive award of benefits based on the çtown occupation''

definition of disability.

Instead, the proper course is for the court to remand the case to the plan administrator for

a detennination of Shelton's eligibility under the téal'ly occupation'' definition. It is clear from

Prudential's denial letters that Prudential only considered Shelton's claim under the ç'own

occupation'' standard of disability. (AR at 88 1) (noting that Shelton %çretainled) the functional

capacity to perform sedentary work activities as required for her regular occupation as a Trans

Dispatcher IV''). As such, Prudential has not yet considered whether Shelton is eligible for

benefits under the çtany occupation'' standard. In such a case, the correct course of action is to

rem and the claimant's application to the plan administrator for a decision applying the

appropriate standard. See Pakovich v. Broadspire Servicess Inc., 535 F.3d 601, 606-07 (7th Cir.

2008) (holding that because ttthe Plan Aclministrator did not issue any decision on gthe

claimant'sl eligibility for disability benefits under the çany occupation' standardy'' it left the

district court with nothing to review, and remand was appropriate); see also Seman v. FMC

Corp. Retirement Plan for Hourlv Emplovees, 334 F.3d 728, 733 (8th Cir. 2003) (EçWhen a plan

administrator fails to render any decision whatsoever on a participant's application for benefits, it

leaves the courts with nothing to review under any standard of review, so the matter must be sent

back to the administrator for a decision.'); Lavino v. Metropolitan Life Ins. Co., No CV 08-

2910, 2010 WL 234817, * 13 (C.D. Cal. Jan. 13, 2010) (EtgBlecause Metlwife has never had an

13



opportunity to decide Plaintiff's case under the çany occupation' sfnndard, Plaintiff s request for

çany occupation' benetks is not an appropriate subject of this action. This Court is not the proper

fonzm to submit an çany occupation' claim in the first instance. Remand is proper with respect to

the çany occupation' sfnndard.'). Accordingly, the court will remand Shelton's application to

Pnzdential for a determination of her eligibility status tmder the (lany occupation'' definition of

disability.

111. Conclusion

For the reasons stated above, the court concludes that Prudential abused its discretion in

terminating Shelton's benefits under the çsown occupation'' definition. The parties' motions for

summary judgment will be denied, and the case will be remanded to Prudential for further

adm inistrative proceedings. The Clerk is directed to send certified copies of this mem orandum

opinion and the accompanying order to all counsel of record.

gtl. day of october
, 2012.ENTER: This

Chief United States District Judge
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