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ORDER
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J. STATZER, c  K , By: Glen E. Conrad
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Defendants.

ln accordance with the accompanying memorandtlm opi nion, it is hereby

ADJUDG ED AND ORDERED

as follows:

After the court's X  novo review of the pertinent po rtions of the record, plaintiff s
objections to the magistrate judge's report and rec ommendation are OVERRULED, and

1the report and recommendation (ECF No. 160) is ADOP TED in its entirety.

Plaintiff s motions seeking sllmmaryjudgment (ECF N os. 104 & 106) are DENIED.

Defendant Mathena's motion for summary judgment (EC F No. 91) is GRANTED, and
the clerk will terminate M athena as a party to this  action.

2.

3.

4. The motion for summary judgment filed by the secu rity defendants (ECF No. 60) is
GRANTED IN PART AND DENIED IN PART, as follows:

a. The m otion is GRANTED as to all claim s against De fendant Tate, and the
clerk will terminate Defendants Tate as a party to this action; and

The motion is DENIED as to plaintiff's Claim (3), a lleging use of
excessive force on November 7, 201 1 by Defendants M esser, W hisenhtmt,
and Fields.

b.

lThe magistrate judge also issued a report and reco mmendation on September 1 1, 20 13, regarding
plaintiœ s motions for preliminary injunctive reliet l tiled August 13 and 23, 2013, and defendants resp onses thereto.
The court will issue a separate opinion and order a ddressing the September 1 l report and any objectio ns.
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5. Because the record now indicates that Defendant H ead has died after waiving service of
process, if plaintiff wishes to pursue his j 1983 c laim for monetary dnmages based on
Defendant Head's alleged actions, pursuant to Fed. R. Civ. P. 25(a), he is DIRECTED to
m ake a m otion within 20 days from entry of this ord er to substitute an appropriate
individual by nnm e as a defendant in Head's place, or the claim regarding Head's alleged

actions will be dismissed with prejudice. In the al temative, Howard may move for
voltmtazy dism issal of his claim regarding Head.

Ptlrsuant to the report and recommendation as adoyt ed by the court, a11 claims against any
defendant nnmed Payne in connection with the inclde nt on Novem ber 7, 2011, are
sllmmarily DISM ISSED tmder 28 U.S.C. j 1915A(e)(2) as frivolous.

As to the claim s remaining against Defendants M esse r, W hisenhunt, and Fields, this case

SHAI,L BE SCHEDULED for trial before a seven-member  jury in the United States
Courthouse in Big Stone Gap, V irginia, at the court 's earliest convenience.

t' day orseptember
, 2013.ENTER: Tu s

6.

7.

Chief United States District Judge
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