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This m atter is before the court on Barry Lynn Via's petition for writ of habeas copus

pursuant to 28 U.S.C. j 2254. Via alleges that he refused to submit to prison-administered

tuberculosis testing, was consequently charged with a disciplinary offense, and was penalized

ninety days of good-tim e credit after a disciplinary hearing on the charge. Via claim s that he has

since subm itted to tuberculosis testing but that the prison has refused to reinstate his good-time

credit. This refusal, Via claim s, violates his right to procedural due process. Because Via has no

federal right to have his lawfully revoked good-time credit restored, the court dismisses his

petition.

1.

On Novem ber 7, 2010, V ia refused to participate in Red Onion State Prison's nnnual

tuberculosis testing. As a consequence, prison ofticials charged him with tdrefusal to submit to

tests . . . for contagious diseases'' under Department Operating Procedure CtDOP'') 861.1,

Offense Code 119a. At a disciplinary hearing on November 15, 2010, Hearings Officer L.

1 ith a mandatory ninety days loss ofM ullins found Via guilty of the charge and penalized him w

' The court notes that Via does not challenge the hearing that resulted in the revocation of his good-time
credit; rather, he challenges the lack of a hearing for its restoration. However, if Via did challenge the revocation,
his claim would nevertheless fail because he was afforded the requisite due process.

iç-f'he touchstone of due process is protection of the individual against arbitrary action of government.''
Wolff v. McDonnell, 418 U.S. 539, 558 (1974). Before a prisoner may be deprived of a protected liberty interest in
good-time credit, he must be given some procedural protection. Superintendent. M ass. Corr. lnst. v. Hill, 472 U.S.
445, 454 (1985) (citing Wolftl 4 18 U.S. 539 (1974:. This includes id(1) advance written notice of the disciplinary
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good-time credit pursuant to DOP 861.1 (VII)(C). Via unsuccessfully challenged the conviction

2first by institutional appeal and then by state habeas proceeding
.

Via states that after unsuccessfully appealing his disciplinary conviction, he realized that

ts h l way to have his good time restored was to comply with (the testing) policy.''3 Via tookt e on y

the tuberculosis test on M arch 14, 20 1 1 in hopes of having his good-time credit restored. After

charges', (2) an oppoltunity, when consistent with institutional safety and correctional goals, to call witnesses and
present documentary evidence in his defense; and (3) a written statement by the facttinder of the evidence relied on
and the reasons for the disciplinary action.'' Id. Additionally, çtsome evidence'' must support the decision by prison
officials to revoke good-time credit. 1d. at 455. However, procedlzral errors are subject to harmless error analysis', if
there is no indication how an alleged error may have prejudiced a petitioner, habeas relief is not available. See
Howard v. U.S. Bureau of Prisons, 487 F.3d 808, 813 (10th Cir. 2007)*, Brown v. Braxton, 373 F.3d 501, 508 (4th
Cir. 2004); Piccie v. Cotton, 344 F.3d 674, 678 (7th Cir. 2003).

ln this case, the attachments to Via's petition make it clear that officials gave Via advance written notice of
the disciplinary charge and a written statement by the factfinder of the evidence relied on and the reasons for the
disciplinary action. W ith regard to his opportunity to call witnesses and present documentm'y evidence in his
defense, Via requested the Health Services Director as a witness; the ingredient label to the tuberculosis solution', the
VDOC protocol for tuberculosis testing; and complaint records in order to show that the nurse only asked Via to
submit to testing once, not twice. The Hearings Officer' detennined that the testimony of the Hea1th Services
Director was not relevant because he was not present when Via refused the testing. The Hearings Officer also
determined that the ingredient label, VDOC protocol, and complaint records were not relevant to the issue of
whether Via refused to subm it to the testing. Accordingly, the Hearings Ofticer denied Via this witness and
documentary evidence as irrelevant. Inmates have a due process right to call witnesses at their disciplinary hearings
when doing so would be consistent with institutional safety and correctional goals, W olff, 418 U.S. at 566; however,
there is no right to call witnesses whose testimony would be irrelevant, repetitive, or unnecessary, Forbes v. Trigg,
976 F.2d 308, 317-1 8 (7th Cir. 1992). Accordingly, the court tinds that oftkials afforded Via the necessary due
process protections before revoking his good-time credit.

2 Via claim s to have exhausted his remedies in state court but has not tiled documentation in support of that
claim. The court assumes that Via's remedies are exhausted and proceeds on the merits under that assumption.
Alternatively, the court proceeds on the merits pursuant to 28 U.S.C. j 2254(b)(2), which states that içkaln
application for a writ of habeas corpus may be denied on the merits, notwithstanding the failure of the applicant to
exhaust the remedies available in the courts of the State.''

3 Via cites an outdated version of DOP 861 . 1(VlII)(S) (Aug. l , 2007), which states that, fçlnlo good time
lost as a result of this offense will be restored until the offender complies with a1l tests and treatment requirements,
as detennined by the medical authority.'' The current policy states that, çtlelxcept for offense . . . 1 19a, an offender
cannot request restoration of Good Time.'' DOP 861 .1(V1ll)(O)(3) (available online at
he ://www.vadoc.virginia.gov/abouvprocedures/documents/8oo/86l-l .pdf, last visited March 22, 2012). This
section also outlines the procedttre for restoring any eligible good-time credit. It states:

a. To receive restored Good Time, the offender who has complied with the requirements that resulted in
the conviction of Offense . . . 1 19a shall submit a request to the Facility Unit Head.
The Facility Unit Head will review the circumstances of the offender's refusal and subsequent
compliance and make a recommendation to the Regional Administrator how much, if any, Good Time
should be restored.
The Regional Administrator shall review the Facility Unit Head recommendation and forward to the
Chief of Operations, Offender M anagement Services.

d. The offender shall be notised by the responsible office when the Good Time is restored or if the
restoration is disapproved.

e. An offender not satisfied with the Good Time restoration should address the concern through the
Offender Grievance Procedure.
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testing, Via Sçinquired with staff to restore his good tim e, but was ignored.'' On April 1 1 , 201 1,

Via filed an infonnal complaint and, in response, was told that prison staff would contact Via's

counselor. Via alleges that no one contacted his counselor. Via then filed çievel 1'' and Sievel

115' grievances, both of which the reviewing officials deemed unfounded.On June 10, 201 1, Via

participated in his annual review with his counselor, where he learned that his counselor knew

nothing about the restoration of his good-time credit. Via now claims that the prison's failure to

restore his good-tim e credit is a violation of his right to procedural due process.

II.

Section 2254 iûunambiguously provides that a federal court may issue a writ of habeas

corpus to a state prisoner çonly on the ground that he is in custody in violation of the Constitution

or laws or treaties of the United States.''' W ilson v. Corcoran, 131 S. Ct. 13, 16 (2010) (per

curiam) (quoting 28 U.S.C. j 2254(a)). Habeas corpus is the appropriate mechanism for a state

prisoner to challenge ttthe fact or duration of his confinem entr'' which includes a loss of good-

time credit. W ilkinson v. Dotson, 544 U.S. 74, 79 (2005); see also Preiser v. Rodriguez, 411

U.S. 475 (1973). However, Via does not have any federal right to have good-time credit restored

4 A dingly
, the court finds that V ia's allegations do notafter ofticials lawfully revoked it. ccor

state a claim for a procedural due process violation.

4 See supra note l 
. To the extent Via's allegations can be construed as raising a state law claim he has

failed to state a claim for federal habeas relief. ttll7lederal habeas corpus relief does not 1ie for errors of state law.''
Lewis v. Jeffers, 497 U.S. 764, 780 (1990). Further, the DOP at issue, 86l .1, does not provide an absolute right to
the return of good-time credit, it merely provides a possibility of return of good-time credit at the discretion of
VDOC officials.
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111.

For the reasons stated herein, the court dism isses Via's habeas corpus petition.

The Clerk is directed to send a certitied copy of this M emorandum Opinion and

accompanying Order to the petitioner.

ENTER: M arch 26, 2012.

UN ITED STATES DISTRICT JUDGE
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