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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

JAMESA. BROWN, ) Civil Action No. 7:12-cv-00267
Plaintiff, )
)
2 ) MEMORANDUM OPINION
)
LARRY T. EDMONDS, &t al., ) By: Hon. Michael F. Urbanski
Defendants. ) United States District Judge

James A. Brown, a Virginia inmate proceeding ggdiled a civil rights complaint
pursuant to 42 U.S.C. § 1983 with jurisdiction eelsin 28 U.S.C. § 1343. Plaintiff names as
defendants Larry T. Edmonds, Warden of thekugham Correctional Geer (“BCC”), and Lt.
Gomer, a BCC correctional officePlaintiff alleges that defendantailed to protect plaintiff
from another inmate. This matter is beftive court for screening, pursuant to 28 U.S.C.

8§ 1915A. After reviewing plaintiff's submissions, the court dismisses the action without
prejudice as frivolous fobeing untimely filed.
.

Plaintiff alleges the following facts in the complaint and attachnleBsfore February
25, 2009, plaintiff and his cellmate told Lt. Gonoer multiple, separate occasions that they did
not get along and needed to be separated. tifflaiso told Lt. Gomer of the cellmate’s illegal
activities, but Lt. Gomer dismisdelaintiff’s concerns and lefilaintiff confined with the
cellmate.

On February 25, 2009, the cellmate beat pfaivith a lock, and plaintiff awoke in a
hospital. Hospital staff told plaiff that he was beaten anelceived emergency surgery to save

his life. Medical treatment included cutting awagrt of plaintiff's skdi, stapling his scalp, and

! Plaintiff signed the complaint on May 2, 2012, but he does not say when he handed it to prison officials for
mailing. The court receiveddétcomplaint on June 18, 2012.
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physical therapy, and plaintiff suffers from malrdeficiency and confusion, periodic optical
swelling, and meiad anguish.

Plaintiff stayed at the Ispital until March 24, 2009, whére was transferred to the
Deerfield Correctional Center’'s (“DCC”) medicafinmary. While at the DCC, a representative
of the Buckingham County Commonwealth Atteyrs Office told plaintiff that the cellmate
would be prosecuted for the attack. On Noveni®, 2009, the cellmate entered an Alford plea
in a Virginia circuit court to malicious eunding and received a sewgear sentence.

Plaintiff believes Lt. Gomer was deliberatahdifferent to the risk that the cellmate
would attack plaintiff. Plaitiff names Edmonds as a defendant because the Warden is
responsible for the overall o@ion of the BCC and for BC@mates’ welfare.

Plaintiff attached to the complaint his medical records from the hospital and the DCC
infirmary, which reveal the following informatiorPlaintiff was awake but disoriented when he
arrived at the hospital. He told hospital stafitthe had a bad headache, but he was not able to
rate the pain on a numeric scale. The DO€nrary entry for March 25, 2009, says plaintiff
was “aware completely of his environment.” eEMCC medical record repeatedly acknowledges
that plaintiff was alert and oriented betweenréfteand July 2009. Plaintiff's Braden Scale for
sensory perception was consigtg recorded as, “No Impairtent. Responds to verbal
commands. Has no sensory defect which would limiityalo feel or voice pain or discomfort.”
(Braden Scale (no. 2 at 60.)

.
The court must dismiss any action or claim filed by an inmate if the court determines that

the action or claim is frivolous or fails to sad claim on which relief may be granted. 38e



U.S.C. 88 1915(e)(2), 1915A(b)(1); 42 U.S.CLF®7e(c). The first standard includes claims
based upon “an indisputably meritlésgal theory,” “claims of infringement of a legal interest
which clearly does not exist,” or claims whéne “factual contentionare clearly baseless.”

Neitzke v. Williams 490 U.S. 319, 327 (1989). Althougtetbourt liberally construes pse

complaints, Haines v. Kernet04 U.S. 519, 520-21 (1972), the court does not act as the

inmate’s advocate, sismontedeveloping statutory and constitutional claims the inmate failed to

clearly raise on the face tife complaint._SeBrock v. Carrol] 107 F.3d 241, 243 (4th Cir.

1997) (Luttig, J., concurringBeaudett v. City of Hamptorr 75 F.2d 1274, 1278 (4th Cir.

1985). SealsoGordon v. Leeke574 F.2d 1147, 1151 (4th Cir. 1978) (recognizing that a
district court is not expected tessume the role of advocate for a paplaintiff).
Section 1983 adopts the stataif limitations that the forum state uses for general

personal injury cases. Owens v. Okut88 U.S. 235, 249-50 (1989). Sa&mde v. Danek Med.,

Inc., 182 F.3d 281, 289 (4th Cir. 1999) (holding Vimig's rules regarding equitable tolling
apply when Virginia’'s statute of limitations apg)e Virginia’s applicable statute of limitations
for § 1983 actions is two years. Sée Code § 8.01-243(A). Hower, federal law itself
governs the question of when a caabaction accrues. Cox v. Stanf@29 F.2d 47, 50 (4th
Cir. 1975). A federal cause of action accrues whiem plaintiff has ‘a complete and present

cause of action™ or when the plaintiff “can figaliit and obtain relief.”_Bay Area Laundry and

Dry Cleaning Pension Trust Fund v. Ferbar Corp. of Gak U.S. 192, 201 (1997).

Based on plaintiff's submissns, plaintiff's cause of action accrued before May 2, 2010,
which is two years from the earliest date pldimtiay have instituted this action. Plaintiff knew

on February 25, 2009, that his cellmate attacked Hit. Gomer dismissed plaintiff's and the



cellmate’s requests for new cellmates, based onititenpersonal conflicts, before the attack.
Accordingly, plaintiff could sué&t. Gomer and Edmonds for thailleged failure to protect in
February 2009. Nothing in plaintiff's mediaa&cord supports a claim that plaintiff lacked
sufficient mental capacity to tdhe two-year statute of limitatiorier so long as to make this
action timely filed.

Virginia Code § 8.01-229(K) does tnimll the statute of limitation$. This action against
defendants does not arise from the same fadtseeasellmate’s criminal proceedings. Malicious
wounding requires the Commonwealth to @dacts beyond a reasonable doubt that the
cellmate maliciously wounded plaintiff with the intdo maim, disfigureglisable, or kill. \A.
CoDE § 18.2-51. The facts necessary to provéamnas wounding beyond a reasonable doubt in
Virginia criminal proceedings are not the sai@ets to determine vdther defendants were
personally aware of facts indicadj a substantial risk of seriobarm to plaintiff and whether

defendants actually recognized thastence of that risk. See.q, Farmer v. Brennarbll U.S.

825, 838 (1994). Thus, plaintiff’'s § 1983 actionudees on what defendants knew and how they
acted before the attack, not whether the cetmaliciously wounded plaintiff. Accordingly,
plaintiff's 8§ 1983 action against fandants did not arise out ofetlsame facts as the cellmate’s

malicious wounding, and Virginia Code 8§ 8.01-229@¢gs not toll the state of limitations.

% This statute reads in pertinent part:
In any personal action for damages, if a criminal prosecution arising out of the same facts is
commenced, the time such prosecution is pending isbialie computed as part of the period within
which such a civil action may be brought. For purposes of this subsection, the tingevehich a
prosecution is pending shall be calculated from the date of the issuance of a warrant, summons or
capias, the return or filing of an indictment dfioinmation, or the defend#s first appearance in any
court as an accused in such a prosecution, whicliate occurs first, until the date of the final
judgment or order in the trial court, the date offthal disposition of any direct appeal in state court,
or the date on which the time for noting an appeal has expired, whichever date occurs last

4



Nonetheless, the two-year statute of litnatas would still be expired even if § 8.01-
229(K) applied. State court recsrceveal that the cellmate wiaslicted in Buckingham County
on April 10, 2009, and the time to appeal toaviction expired on December 21, 2009. Bee

Re Katrina Canal Breaches Consol. Lit®33 F. Supp. 2d 615, 631-33 & nn.14-15 (E.D. La.

2008) (collecting cases indicatitigat federal courts may takadicial notice of governmental

websites, including court records); Williams v. LoB85 F. Supp. 2d 679, 686-88 & n.4 (D.

Md. 2008) (collecting cases irmditing that postings on government websites are inherently
authentic or self-authenticating). SssoVa. Sup. Ct. R. 5A:6(a) (stating an appeal from the
trial court to the Court of Appeals is allowed oiflthe appellant files a notice of appeal within
thirty days of the final judgment). After twig this period, more than two years still passed
between when the action accrued and plaintiégadly instituted this action in May 2012.
Accordingly, plaintiff did not timely file the aaplaint, and it is dismissed without prejudice as

frivolous. SedBrooks v. City of Winston-Salem, North Caroljr&b F.3d 178, 181 (4th Cir.

1996) (stating sua sponte dismissal is proper wherfiace of the comglat clearly reveals the

existence of a meritorious affirmative defense); Nasim v. Waiek.3d 951, 954-55 (4th Cir.

1995) (affirming district court'sua sponte dismissal as frivolouken the plaintiff's claims

were time-barred by the statuteliofitations); Todd v. Baskerville712 F.2d 70, 74 (4th Cir.

1983) (affirming district court’s dismissal of claims as frivolous when claims were time-barred

by the statute of limitations). SeésoMcLean v. United State$66 F.3d 391, 399 (4th Cir.

2009) (dismissals without prejudice for frivolouseeshould not be exempted from 28 U.S.C.

§ 1915(g)).



[1.
For the foregoing reasons, the court the tdigmisses plaintiff’'s complaint without
prejudice as frivolous because it is untiynilled, pursuant to 28 U.S.C. § 1915A(b)(1).
The Clerk is directed to send copiegiaé Memorandum Opinion and the accompanying
Order to plaintiff.

Entered:June28,2012

(o Pichael % Weilbpnstr

MichaelF. Urbanski
UnitedStateDistrict Judge



