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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

PHILLIP DARIUSCRAYTON, ) Civil Action No. 7:12-cv-00276
Plaintiff, )
)
V. ) MEMORANDUM OPINION
)
LT. FLEMING, et al., ) By: Hon. Michael F. Urbanski
Defendants. ) United States District Judge

Phillip Darius Crayton, a Virginia inmate proceeding pedfiled a civil rights complaint
pursuant to 42 U.S.C. § 1983 with jurisdictiorstesl in 28 U.S.C. § 1343. Plaintiff names
correctional and medical staff at the Red Orbate Prison (“ROSP”) as defendants. This
matter is before the court for screening,quant to 42 U.S.C. § 1997e. After reviewing
plaintiff's submissions, the court dismisses the action without prejudice for presenting
unexhausted claims.

l.

Plaintiff complains that he has beenahunger strike since June 15, 2012, but the ROSP
watch commander for June 18, 2012, did notdileunger-strike reportPlaintiff filed an
emergency grievance, but a nurse did not pdaidtiff's report. On June 19, 2012, correctional
staff moved plaintiff to a cethat allegedly had dried feces behind the door and a broken
intercom. Plaintiff filed an emergency griexa about the cell anddhuntimely filed hunger-
strike report, and no one inspected the delhintiff requests damages, enhanced inmate
privileges, extra food, and thatshiejected emergency grievantesconsidered emergencies.
Plaintiff attached emergency grievances todbmaplaint and says they are the only grievances

he has filed about the clairdsscussed in the complaint.
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The Prison Litigation Reform Act (“PLRA”) tpiires a prisoner to exhaust all available
administrative remedies before filing a agpursuant to 42 U.S.C. 8§ 1983. 42 U.S.C.

8 1997e(a)._Sewoodford v. Ngp548 U.S. 81, 85 (2006) (stating that “[e]xhaustion is no

longer left to the discretion of the distrmurt, but is mandatory”); Porter v. Nussi&4 U.S.

516, 532 (2002) (stating that the PLRA applies tbifemate suits, whether they involve general
circumstances or particular eptles, and whether they allege excessive force or some other

wrong”); Booth v. Churnerb32 U.S. 731, 739 (2001) (findj that the PLRA requires

administrative exhaustion prior te filing of a federativil rights suit even if the form of relief
the inmate seeks is not availathrough exhaustion of adhistrative remedies)Pursuant to the
PLRA, prisoners must not justiiiate timely grievances but mualso timely appeal any denial
of relief through all levels of avaitde administrative review. Woodfgr848 U.S. at 93
(holding that the PLRA requiréproper exhaustion” of instittonal administrative remedies
before filing any federal suit allenging prison conditions).
It is clear from plaintiff's submissionsahhe did not complete the administrative
remedies procedures available to ROSP inmates before filing the instant complaint. Plaintiff has
filed only emergency grievances, which are steps to exhaustion under the Virginia

Department of Correctioh§'VDOC") exhaustion policy* The events described occurred

! The court takes judicial notice of VDOC DOP 866.1, which is available at
http://www.vadoc.state.va.us/about/procedures/documei§fB@s-1.pdf and is the exhaustion policy effective
during the described events. S&ml. R. Evid. 201(b)(2) (permitting judicial notice of facts which “can be
accurately and readily determined from sources whoseracy cannot reasonablydpgestioned”); Perry v.
JohnsonNo. 3:10-cv-630, 2011 U.S. Dist. LEXIS 85431, 2011 WL 3359519 (E.D. Va. Aug. 3, 2011) (citing
Bowler v. Ray No. 7:07-cv-00565, 2007 U.S. Dist. LEXIS 88133, 2007 WL 4268915 (W.D. Va. Nov. 30, 2007)).
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within the past two weeks, aitds highly unlikely, ifnot impossible, to have exhausted all
appeals within two weekpursuant to DOP 866.1.

A plaintiff is not requiredo plead administrative exhaims in the complaint._Se#ones

v. Bock 549 U.S. 199, 216 (2007). However, the cowst dismiss the complaint for failing to
state a claim upon which relief may be grantedbfiendants file a motion to dismiss because of
plaintiff’'s obvious failure to exhatis Accordingly, it is in the iterest of judicial economy, and

in plaintiff's own best interestor the court to summarily disss this action without prejudice
because if it is clear from pliff's own submissions that he has not exhausted administrative

remedies._SeBrooks v. City of Winston-Salem, North Caroljréb F.3d 178, 181 (4th Cir.

1996) (stating sua sponte dismissal is proper vthefriace of the compla clearly reveals the
existence of a meritorious affirmative defense).
[1.
For the foregoing reason, the court dismigeescomplaint without prejudice for failing
to exhaust administrative remedipsgysuant to 42 U.S.C. § 1997e(a).
The Clerk is directed to send copieglié Memorandum Opinion and the accompanying
Order to plaintiff.

Entered:June28,2012

(o Plichact f Weilbpnstes

MichaelF. Urbanski
UnitedStateDistrict Judge



