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IN THE UNITED STATES DISTRICT CO URT
FO R TH E W ESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

K ENNETH EDW ARD BARBOUR,
Plaintiff,

V.

VIRGINIA DEPARTM ENT O F
CORRECTIONS W ESTERN
REGIONAL DIRECTOR,

Defendants.

Civil Action No. 7:12-cv-00298

M EM ORANDUM  OPINION

By: Hon. Jam es C. Turk
Senior United States District Judge

Plaintiff Kenneth Barbour, a Virginia inmate proceeding pro K , tiled a civil rights

complaint, ptzrsuant to 42 U.S.C. j 1983 with jurisdiction vested in 28 U.S.C. j 1343. Plaintiff

did not submit payment for the $350 filing fee with his complaint but filed financial documents

in support of a request to proceed tq forma pauperis. See 28 U.S.C. jj 1914(a), 1915. Plaintiff

had at least three non-habeas civil complaints or appeals previously dism issed as frivolous or for

failing to state a claim upon which relief m ay be granted. See, e.c., Barbour v. Vircinia Dept. of

Corr., et al., 7:09-cv-00091 (W .D. Va. Apr. 8, 2009),. Barbour v. Stanford, et al., 7:09-cv-00077

(W .D. Va. Apr. 7, 2009)., Barbour v. Vircinia Dept. of Con-., 7:09-cv-00083 (W .D. Va, Apr. 6,

2009).

ln accordance with the three-strikes provision of 28 U.S.C. j 1915(g), the court

previously advised plaintiff that he needed to submit the $350.00 tiling fee or establish an

imminent threat of serious physical hnrm to proceed with a civil suit. See, e.:., Barbour v.

Keeffee Commissaries at VDOC's, No.7:09-cv-00154 (W.D. Va. May 12, 2009). After

reviewing plaintiff s subm issions in this civil action, it is clear that plaintiff does not allege any

facts indicating that he is currently under any imminent threat of any serious physical injury

within the meaning of 28 U.S.C. j 1915(g).Based on the foregoing and the complaint, the court
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finds that plaintiff fails to demonstrate any imminent danger of serious physical harm in the

complaint and plaintiff has not paid the $350.00 filing fee despite being previously advised of

having tllree strikes. Accordingly, the court denies plaintiff s implied motion to proceed tq forma

pauperis and dismisses the complaint without prejudice for failure to pay the tiling fee at the time

of filing the complaint. See, e.g., Dupreç v. Palmer, 284 F.3d 1234, 1237 (1 1th Cir. 2002)

(reasoning that the filing fee is due upon filing a civil action when .tq forma pauperis provisions

do not apply to plaintiff and that the court is not required to perm it plaintiff an opporttmity to pay

the filing fee after denying leave to proceed tq forma pauperis). Moreover, the court certities that

an appeal of this order would not be taken in good faith, pursuant to 28 U.S.C. j 1915(a)(3).

The Clerk is directed to send copies of this M emorandum Opinion and the accompanying

Order to plaintiff.

ENTER: -X .'- day of July
, 2012.'rhis Jzp

1or United States ' rict Judge


