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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

PETER TERRY BELCHER, ) Civil Action No. 7:12-cv-00346
Plaintiff, )
)
V. ) MEMORANDUM OPINION
)
JANINE M. MYATT, et al., ) By: Hon. Michad F. Urbanski
Defendants. ) United States District Judge

Peter Terry Belcher, aderal inmate proceeding pse filed a civil rights complaint

pursuant to Bivens v. Six Unknown Namedehds of Federal Bureau of Narcotid®3 U.S. 388

(1971), with jurisdictiornvested in 28 U.S.C. § 1331. Plafihbames as defendants: Assistant
United States Attorneys Janine M. Myatt and ®aRamseyer; court reporters Willa J. Faris and
Bridget A. Dickert; and Alcohol, Tobacco, anadarms (“ATF”) Special Agent Duke. Plaintiff
demands damages and equitable relief becadiseddmnts allegedly violatl his constitutional
rights during his federal prosecution. After mwving plaintiff’'s subnssions and the relevant
criminal proceedings, the court dismisses then@laint without prejudice for failing to state a
claim upon which relief may be granted, pursuant to 28 U.S.C. § 1915A(b)(1).

l.

A.

The following facts are revealéd United States v. Belcheo. 1:10-cr-00017 (W.D.

Va. Jan. 20, 2011). Séed. R. Evid. 201(b)(2) (permitting jugifal notice of facts which can be
accurately and readily determined froousces whose accuracy cannot reasonably be
guestioned). On June 30, 2009, ATF agents arrivpthattiff's home to investigate whether he
was a felon in possession of firearms. Plaimwited the agents into his home, and the agents
seized three shotguns and some ammunition theyrsplain view. A sibsequent investigation

revealed that plaintiff sold ten M1 riflesahbelonged to the United States Army and were
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loaned to plaintiffs American Legion OutposATF agents executed a search warrant on
plaintiff's home and recovered numerous firearms, assorted firearm parts, and 4,285 rounds of
ammunition.

Plaintiff was ultimately accused of committing four crimes. In May 2010, a grand jury in
the Western District of Virginia indicted ptdiff for (1) being a felon in possession of 10 M1
rifles, in violation of 18 US.C. § 922(g)(1) (“Count 1"and (2) possessing, selling, and
disposing of ten stolen M1 rds, in violation of 18 U.S.C. #2(j) (“Count 2”). The United
States filed an information in August 2010 accuglantiff of two additional crimes: (1) being
a felon in possession of seven M1 rifles, twdmndguns, thirty-eight riéls, forty-four shotguns,
4,612 rounds of ammunition, and assorted firearmaniaes and firearm parts, in violation of
18 U.S.C. § 922(g)(1) (“Count A”); and (&)aking materially false statements and
representations and causing anotienson to make false statements to ATF agents, in violation
of 18 U.S.C. § 1001(g)Count B”).

On August 30, 2010, plaintiff appeared before the Honorable James P. Jones,

United States District Judge, waiV his right to a grand jurpdictment, pleaded guilty to Count
2 of the Indictment and Counts A and B aof finformation, and agreed to forfeit assetSeel8
U.S.C. § 924(d) (permitting forfeiture of anydarm or ammunition involved in or used in any
knowing violation of 18 U.S.C. § 922(g)). Inahange for the guilty pleas, the United States
agreed to the dismissal of Counof the Indictment. On daary 19, 2011, Judge Jones entered
plaintiff's criminal judgment thasentenced plaintiff to, intetlia, a total term of thirty months of
incarceration and three ysaof supervised release. The anal judgment included a forfeiture

Order for “[a]ll firearms and ammunition possessediolation of 18 U.S.C. § 922,” which were

! Plaintiff entered the guilty pleas pursuant to a written plea agreement thaalimtspecifically listed the seven
M1 rifles, twenty handguns, thirty-eight rifles, forty-four shotguns, 4,612 rounds of ammunition, and assorted
firearm magazines and firearm parts to be forfeited.



the items listed in the Information and the plea agreement and which plaintiff presently
challenges as being incorrect.aliff is contemporaneously allenging his convictions via a

motion to vacate, set aside,amrrect sentence, pursuant tol2&.C. § 2255, United States v.

Belcher supra
B.

Plaintiff simply alleges in the Compfa that Myatt's and Ramseyer’s “egregious
negligence and maliciousgsecution” violated plaitiff's Fifth Amendment right to a grand jury
indictment or presentment and that Faris’ anckBit's inaccurate transcripts denied him a Sixth
Amendment right to a publiciéd. Plaintiff further allege that Agent Duke committed an
unlawful search and seizure and violated pieeess by his “egregious negligence” of not
accurately recording the inventory of firearmsesdifrom plaintiff's propgy. Plaintiff requests
$197,000 in compensatory damages, $250,000 in punigineages, and an accurate inventory of
forfeited items.

.

The court must dismiss any action or claim filed by an inmate if the court determines that
the action or claim is frivolous or fails to sta claim on which relief may be granted. 38e
U.S.C. 88 1915(e)(2), 1915A(b)(1); 42 U.S.CLF®7e(c). The first standard includes claims
based upon “an indisputably meritlésgal theory,” “claims of infringement of a legal interest
which clearly does not exist,” or claims whéne “factual contentionare clearly baseless.”

Neitzke v. Williams 490 U.S. 319, 327 (1989). The secorahdard is the familiar standard for

a motion to dismiss under Federal Rule ofil®vocedure 12(b)(6), accepting a plaintiff's
factual allegations as true. A complaint ne&dshort and plain statemieof the claim showing
that the pleader is entitled to relief” and suffi¢igflactual allegations . . . to raise a right to

relief above the speculative level...” Bell Atl. Corp. v. Twombly 550 U.S. 544, 555 (2007)




(internal quotation marks omitted). A plaintiffsda for relief “requires more than labels and
conclusions . . . .”_ld.Therefore, a plaintiff must “allegadts sufficient to state all the elements

of [the] claim.” Bass v. E.I. Dupont de Nemours & C224 F.3d 761, 765 (4th Cir. 2003).

Determining whether a complaint states a gilale claim for relieis “a context-specific
task that requires the reviewing court to di@wits judicial experience and common sense.”

Ashcroft v. Igbal 556 U.S. 662, 678-79 (2009). Thus, a court screening a complaint under Rule

12(b)(6) can identify pleadings that are nditéd to an assumptioof truth because they
consist of no more thanlals and conclusions. IdAlthough the court liberally construes e

complaints, Haines v. Kernet04 U.S. 519, 520-21 (1972), the court does not act as an inmate’s

advocate, suapontedeveloping statutory and constitutibéaims not clearly raised in a

complaint. _Se®rock v. Carrol] 107 F.3d 241, 243 (4th Cir. 1997) (Luttig, J., concurring);

Beaudett v. City of Hamptor75 F.2d 1274, 1278 (4th Cir. 1985). See @sodon v. Leeke

574 F.2d 1147, 1151 (4th Cir. 1978) (recognizing thaistict court is not expected to assume
the role of advocate for_a pseplaintiff).

A plaintiff cannot receive damager equitable relief via a Bivergtion for an allegedly
unconstitutional conviction without first havirttigat conviction reversed, expunged, or called

into question by a writ of habeas corpus. Heck v. Humpt&Ey U.S. 477, 486-87 (1994). See

Wilkinson v. Dotson544 U.S. 74, 81-82 (200%)oting that Heclapplies regardless of the type

of relief sought)._See alg&bella v. Rubing63 F.3d 1063, 1065 (11th Cir. 1995) (holding that

Heckapplies to § 1983 and Biveastions). Thus, the court siuconsider whether a judgment
in plaintiff’'s favor in this action would necesgg imply the invalidity of his conviction in

United States v. Belchgif it would, the court must disres the Complaint unless plaintiff can

demonstrate that the conviction hagatty been favorably terminated. He8k2 U.S. at 487.

Favorable termination occurs when “the cotigic or sentence hagén reversed on direct



appeal, expunged by executive order, declaredithisg a state tribunal albrized to make such
determination, or called into question by ddeal court’s issuance of a writ of habeas
corpus. . ..”_Id.

Success on plaintiff’'s claims clearly wouldpiy the invalidity of the imposed criminal
judgment._Se@8 U.S.C. § 2461(c) (stating that an orfilerthe forfeiture ofproperty as a result
of criminal behavior is part of the criminaldgment). Plaintiff essentially argues actual
innocence of the crimes for which he is incaated: if it were not fothe defendants’ alleged
negligence, malicious prosecution, and unlawfuligeiz that deprived plaintiff of constitutional
rights, plaintiff allegedl would not have been convicteddaforced to forfeit his property.
Plaintiff cannot prove favorablertaination because he is stilllgject to the penalties imposed
by the criminal judgment he now challengesccérdingly, plaintiff fails to state a claim upon
which relief may be granted, and therf@aint is dismissed without prejuditeSeeOmar v.
Chasanow318 F. App’x 188, 189 (4th Cir. March 18)09) (per curiam) (modifying district
court’s dismissal with prejudice under Heokbe dismissed without @udice to allow plaintiff

to refile if favorable termination occurs).

2 Even if the claims were not barred by Hettle Complaint would be subject to spontedismissal without
prejudice, pursuant to 28 U.S.C. § 581b)(1), because plaintiffannot rely on labels and conclusions to state a
claim upon which relief may be granted. Twomti$0 U.S. at 555. Sé&armer v. Brennagrb11 U.S. 825 (1994)
(stating negligence does not state an Eighth Amendment claim); Davidson v. C&érdhahS. 344 (1986) (mere
negligent failure to protect inmate does not violate the Fourteenth Amendment); Whitley v, Alt3elsS. 312
(1986) (“[O]bduracy and wantonness, not inadvertence . . . characterize the conduct proh[tiedEighth
Amendment.]”);_Patten v. Nichql®274 F.3d 829, 834 (4th Cir. 2001) (finding that ordinary negligence did not
implicate a violation of due process). See afsbler v. Pachtmam?24 U.S. 409 (1976) (finding that prosecutors
have absolute immunity from malicious prosecution claims). Moreover, the court may not oréfiexehat or
ammunition be returned to plaintiff or his agent. Seded States v. FelicR08 F.3d 667, 670 (8th Cir. 2000)
(recognizing that 18 U.S.C. § 922(g) prohibits returning a forfeited firearm mwaition to a felon, whether for
actual or constructive possession).




For the foregoing reasons, the court dismisise<Complaint without prejudice for failing

to state a claim upon which relief may bamed, pursuant to 28 U.S.C. § 1915A(b)(1).

The Clerk is directed to send copieglas Memorandum Opinion and the accompanying

Order to plaintiff.

Entered:August15,2012
(o Plichact f Welpnstes

MichaelF. Urbanski
UnitedStateDistrict Judge



