Holbrook v. Jones et al Doc. 14

IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

AGNESBERNICE HOLBROOK, ) Civil Action No. 7:12-cv-00380
Plaintiff, )
)
V. ) MEMORANDUM OPINION
)
HONORABLE JUDGE JONES, gt al.,, ) By: Hon. Michael F. Urbanski
Defendants. ) United States District Judge

Agnes Bernice Holbrook, a Virginia inmate proceedingggdiled a civil action

pursuant to the Federal Tort Claims Act (“FTCA”), 28 U.S.C. § 2674e@tand Bivens v. Six

Unknown Named Agents of Feé Bureau of Narcotic#03 U.S. 388 (1971), with jurisdiction
vested in 28 U.S.C. § 1331. aiitiff names as defendants tHenorable Judge Jones, United
States District Judge for the \tern District of Virginia, ad “Unknown Persons at the Federal
Prosecutors’ Office.” This matter is befdhe court for screening, pursuant to 28 U.S.C.
8§ 1915A. After reviewing plaintiff's submissiortfie court dismisses the claims against Judge
Jones with prejudice and the claims against Unknown Persons at the Federal Prosecutors’ Office
without prejudice.
.

Judge Jones entered plaintiff's fedemlended criminal judgment on August 29, 2006,

ordering plaintiff's federal seahce to run concurrently with previously-imposed state

sentence, and remanded her into the custodydefd officials. _United States v. Holbragdko.

2:01-cr-10023 (W.D. Va.). Fedé¢mafficials transferred Plaintifinto the custody of the Virginia
Department of Corrections (“VDOC¥3fter she completed her fedesantence. Plaintiff alleges
that Unknown Persons at the United States Attorney’s Office for the Western District of Virginia

subsequently called VDOC offalis and convinced VDOC officimto not apply sentence credit
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to her state sentence for the time she spefetlieral custody. Plairiticoncludes that the
Unknown Persons interfered with her state eecg and that Judge Jones’ negligence of
remanding her into the custody of federal officialsiead of state officials, is causing her to be
unnecessarily incarcerated for ninety additionanths. Plaintiff requests $7.5 million from
each defendant.
.

The court must dismiss any action or claim filed by an inmate if the court determines that
the action or claim is frivolous or fails to sta claim on which relief may be granted. 38e
U.S.C. 88 1915(e)(2), 1915A(b)(1); 42 U.S.CLF®7e(c). The first standard includes claims
based upon “an indisputably meritlésgal theory,” “claims of infringement of a legal interest

which clearly does not exist,” or claims whéne “factual contentionare clearly baseless.”

Neitzke v. Williams 490 U.S. 319, 327 (1989). The secorahdard is the familiar standard for
a motion to dismiss under Federal Rule ofil®vocedure 12(b)(6), accepting a plaintiff's
factual allegations as true. A complaint ne&dshort and plain statemieof the claim showing
that the pleader is entitled to relief” and suffi¢igflactual allegations . . . to raise a right to

relief above the speculative level...” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)

(internal quotation marks omitted). A plaintiff’sdia for relief “requires more than labels and
conclusions . . . .”_ld.Therefore, a plaintiff must “allegadts sufficient to state all the elements

of [the] claim.™ Bass v. E.l. Dupont de Nemours & €824 F.3d 761, 765 (4th Cir. 2003).

! Determining whether a complaint stageplausible claim for relief is “a context-specific task that requires the
reviewing court to draw on its judicial experience and common sense.” Ashcroft v.5564).S. 662, 678-79
(2009). Thus, a court screening a complaint under Ri(le)(6) can identify pleadings that are not entitled to an
assumption of truth because they consist of no more than labels and conclusiohholagh the court liberally
construes preecomplaints, Haines v. Kernet04 U.S. 519, 520-21 (1972), the court does not act as an inmate’s
advocate, suapontedeveloping statutory and constitutional claims not clearly raised in a complainBrdédéey.
Carroll, 107 F.3d 241, 243 (4th Cir. 1997) (Luttig, doncurring); Beaudett v. City of Hamptofv'5 F.2d 1274,
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Judge Jones is entitled to absolute immunity to both the Barsth&TCA claims for any
act or omission while presiding over plaffig criminal proceedings. Chu v. Griffitfiy71 F.2d

79, 81 (4th Cir. 1985) (citing Bradley v. Fish&0 U.S. (13 Wall.) 335 (1872)). “[JJudges of

courts of superior or general jediction are not liable to civil actins for their judicial acts, even
when such acts are in excesstdir jurisdiction, andre alleged to have been done maliciously

or corruptly.” Stump v. Sparkmani35 U.S. 349, 355-56 (1978). “A judge will not be deprived

of immunity because the action he took was mremwas done maliciously, or was in excess of
his authority; rather, he will be subject to liatyilonly when he has acted in the clear absence of
all jurisdiction.” 1d. Accordingly, plaintiff's claims aginst Judge Jones are dismissed as
frivolous.

Plaintiff cannot proceed witRTCA claims about the actd Unknown Persons at the
Federal Prosecutors’ Office until she enbis administrative remedies. S¥:U.S.C. § 2401(b)
(requiring a tort claim to be ba&d unless it is presented initvrg to the appropriate Federal

agency within two years after such claim accrues); United States v. QA2ard.S. 807, 814

(1976) (recognizing that the Unit&lates cannot be sued without a waiver of its sovereign

immunity). Plaintiff also cannot proceed aggiUnknown Persons at the Federal Prosecutors

Office as a group via a Bivemastion. See, e.gFerguson v. MorgarmNo. 1:90cv06318, 1991

U.S. Dist. LEXIS 8295, 1991 WL 115759, at *1 (\DY. June 20, 1991) (concluding that the

Medical Staff is not a person for pases of a § 1983a action). See &aomer v. Brennarbl1l

U.S. 825, 839-40 (1994) (findingdhcase law involving § 1983 ctas is applicable in Bivens

actions and vice versa). To the extentrilffinames Unknown Persons at the Federal

1278 (4th Cir. 1985). See al&wrdon v. Leeke574 F.2d 1147, 1151 (4th Cir. 1978) (recognizing that a district
court is not expected to assuthe role of advocate for a pseplaintiff).
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Prosecutors’ Office as unknown individuals, ptdfrfails to allege how the Unknown Persons
engaged in unconstitutional conduct becauseafiaadmits that VDOC officials, not federal
officials, calculated the release date for helestantence. Furthermore, plaintiff cannot rely on
the mere invocation of the Fourth, Fifth, Eighth, and Fourteenth Amendments to state a viable
Bivensclaim. Seefwombly, 550 U.S. at 555 (requiring a basis for relief to be more than labels
and conclusions).
[11.

For the foregoing reasons, the court disnggke claims against the Honorable Judge
Jones as frivolous and dismisses the clainasnag Unknown Persons tiite Federal Prosecutors’
Office without prejudice for failing to state agh upon which relief may be granted, pursuant
to 28 U.S.C. § 1915A(b)(1).

The Clerk is directed to send copieglaé Memorandum Opinion and the accompanying
Order to plaintiff.

Entered:Octoberl5, 2012

(o Plichact f Welpnstes

MichaelF. Urbanski
UnitedStateDistrict Judge



