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W illiam Gregory Batten, a Virginia inm ate proceedin gpro se, brings this petition for

By: Sam uel G. W ilson
United States District Judge

writ of habeas corpus pursuant to 28 U.S.C. j 2254,  challenging his conviction and sentence

in the Circuit Court of M adison County, Virginia, f or attem pting to obtain m oney by false

pretenses from his insurer in violation of Va. Code  j 18.2-178. Batten raises six claim s'.

four ineffective-assistance-of-counsel claim s, a pr osecutorial m isconduct claim , and a claim

that the trial court abused its discretion.î'
The Virginia Supreme Coul't found that the four

ineffective-assistance claim s failed on their m erit s under Strickland v. W ashington, 466

U.S. 668 (1984) and that Batten procedurally defaul ted his prosecutorial-misconduct and

abuse-of-discretion claims under Slavton v. Parriga n, 215 Va. 27 (1974), and therefore

dismissed Batten's petition. This court finds that the Virginia Supreme Court's adjudication

of Batten's ineffective-assistance claim s was not c ontrary to, or an unreasonable application

of, clearly established federal law, and did not re sult in a decision that was based on an

unreasonable determ ination of the facts. The court also finds that Batten procedurally

defaulted his rem aining claim s pursuant to an adequ ate and independent state procedural

rule. Accordingly, the court grants the respondent' s m otion and dism isses Batten's petition.
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1.

Between 1999 and 2002, Batten sought to recover fro m his insurer, Northtrn Neck

lnsurance Company (tsNorthem Neck''), for various l osses at his primary residence in M adison

County, Virginia. On December 30, 2002, M adison Cot mty Sheriffs Lieutenant Donald F.

M ichael, Jr., encotmtered Batten while executing a search warrant at that rtsidence. Plzrsuant to

that warrant, authorities seized forty-seven firear m s and compiled an inventory of those firenrms,

listing them by m ake, model, caliber, and serial nu m ber. Those firenrms remained in the

possession of the M adison County Sheriff's Office.

Years later, in June of 2008, Batten reported to th e Bedford County Sherifps Office that

he had been the victim of a blzrglary at his second ary residence in Bedford Cotmty. Dettctive

W endy Finch met with Batten and compiled a list of item s Batten claim ed were stolen. Trial tr.

151-58. Batten later added item s to this list. Am on g other item s, Batten claim ed the loss of

seven firenrms. Batten filed a claim  for his losses  with his insurer at the tim e, Rockinghnm

Mutual lnsurance Company Ctlkockingham Mutual'), an d submitted to an examination tmder

oath in connection with the claim s investigation. T rial tr. 141.

A grand jury returned tive felony indictments again st Batten arising out of his insurance

claims: two counts of perjury, two counts of attemp ted insllrance fraud, and one count of

instlrance fraud. The Circuit Court of M adison Cotm ty, Virginia, consolidated for trial one cotmt

of attempting to obtain money by false pretenses fr om Rockingham M utual in 2008 and one

count of obtaining m oney by false pretenses from No rthern N eck Insurance Company between

1 At trial the Commonwealth contended that som e of the firearm s Batten1999 and 2002
. ,

claim ed were stolen in 2008 were the same lirenrms that law enforcement persolm el seized in

1 The charge of obtaining money by false pretenses âom Northern Neck stemmed from an insm ance claim
tiled for property damaged in a 1999 flre.
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2002. Rockingham  M utual claim s-investigator M atthew  Csady testified that Batten provided

one receipt for a Rem ington tsM odel 597 M agnum .22 W .M .R. caliber rifle'' and folzr m anuals

for other tirearms he had reported stolen during th e 2008 btlrglary. The M odel 597 receipt had a

large UPC bar code and contained the number :129131 82M .'' Batten also supplied user m anuals

for a Browning Sem i-Autom atic ltifle 11300 win cal, '' an Encore 50 caliber muzzleloader l'ifle, a

M arlin M odel 336C 30/30 lever-action ritle, and a S turm  Ruger M -77 M ark 11 bolt-action rifle.

Later in the tdal, Lieutenant M ichael testified abo ut the 2002 search of Batten's M adison County

residence. M ichael identified the items recovered d uring that search, nm ong them  a Rem ington

597 with the serial num ber 112913182M ,'' which matc hed the serial nllm ber of the Remington

597 reported stolen in 2008.According to the eviden ce, that particular firennn in fact had

remained in the M adison County Sheriff's Office sin ce 2002.

Batten's son, Randy Batten, testified for the defen se. Defense counsel showed Randy

Batten the muzzle-loader and shotgun that were seiz ed during the 2002 search. Randy Batten

claimed the two firennns were different f'rom the t srenmm s stolen from  his father's Bedford

Cotmty residence in 2008. Dming the Com monwealth's cross-examination, Randy Batten

testified that the firenrms stolen dm ing the 2008 B edford County break-in were his firearms and

that he was not dtholding them'' for his father. Tr ial tr. 201. After the defense rested, the

Comm onwealth called in rebuttal witness Dennis Dods on of the Virginia State Police. Dodson

testified that he interviewed Batten's son on July 21, 2009. Trial tr. 205. According to Dodson,

during that interview, Randy Batten had said that h is father did not have any firearm s stored at

the Bedford County residence, that he was not holdi ng any firearm s for his father, and that no

firearm s were stolen in the break-in. Trial tr. 206 . Circum stantial evidence in the form of user

m anuals also corroborated the Comm onwealth's claim that authorities had in fact seized in 2002
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various firearms Batten alleged were stolen in 2008 . W illinm Batten did not testify during the

trial.

ln closing argum ent, Batten's cotmsel maintained th at one of the shotgtms seized in 2002

was a different model number (a model 120) from the  shotgun Batten claimed to have been

stolen in 2008. Then, during the Com monwealth's reb uttal closing, the following exchange took

lace :P

COM M ONW EALTH'S ATTORNEY : . . . . There's no evidenc e before you to
consider, so don't go out glrlasping for things on there and he talks about the
scopes on the instlrance inventory. W hen you look a t these gtms, there are som e
scopes down below but none of these gtms here are l isted with scopes on them, so
that--don't let that red herring throw you off eith er, as well, and the model 12,
that's what M r. Batten wrote down, a W inchester M od el 12, it's a .12 gauge.
W hen you look at the sheriff's office, they did it accurately and did it right. There
is no such thing as a model 12. They put down anoth er m odel mlmber 120 .12
gauge W inchester.

BATTEN'S ATTORNEY: Objection, Yotlr Honor, not in e vidence.

THE COURT: 1'11 1et the jury decide what the eviden ce is.

BATTEN 'S ATTORNEY: W ell, l mean, he's saying there is no such thing.

THE COURT: W ell,--

BATTEN 'S ATTORNEY: I don't recall any evidence sayi ng there's no such
thing as a M odel 12.

THE COURT: 1'11 sustain the objection to that form of the argllment. There
certainly was no evidence to that- the jury will dis regard that.

COM M ONW EALTH 'S ATTORNEY : If any of you are familiar  w ith guns and
Remington you'll know- you'll know what m odels are p roper or not. Don't let
that fool you, ladies and gentlemen.

Trial tr. 247-48.
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After that exchange, the trial cotlrt explained to the jury in detail the procedures they

should follow during their deliberations, the jury retired to deliberate, and Batten's counsel

argued as follows:

During (the prosecutor's) argtlment there in rebutt al, he clearly tried to convey the
message that a model 12 W inchester does not exist, and when I objected to that
that it was not a fact in evidence, the Court susta ined my objection but he went on
to say, well, if you- if any of you a11 know guns- tw o of the jurors in the back
were kind of nodding their heads and they're going,  yeah, we know gtms. Yottr
Honor, we've got evidence that there is such a thin g as a W inchester M odel 12. I
don't want two jurors back there, you know, taking things that are not in evidence
and bringing their own experience in to say there's  no such thing as a model 12
when there- when there clearly is. I think it was cl early an inappropriate
comment on the part of (the prosecutorj, and I- you know, I'm asking that the
jury be given a caution not to consider those kind of comments. I think it- l
think it- and it was very prejudicial to try to pers uade the jury that there was no
such thing as this type of gun, and therefore, is- t hat's- that's part of a false
claim and by rewording it and saying, well, use you r own experience. lf any of
you know about guns, you can bring it in. W hat they  know about gtms is not
evidence, Your Honor, and it's just clearly a highl y prejudicial comment that
was- that's tmsupported by the facts outside of the evidence of this case, so-

THE COURT: A11 right. Well, (counsel), 1 sustained your objection because
when 1 reflected on it l believed you were correct,  and 1 found and noted that
there was no such evidence and so told the jm'y. No w, yotlr- your further
comment that (the prosecutorl went on to use other words, no objection was made
so there was nothing for the Court to l'ule on at t hat point. Secondly, yollr
statement that you, when he said those words, saw j tlrors nodding their heads or
indicating by facial gestm es som ething is not anyth ing that the Court either
observed or can take into account or make a ruling on. ln other words, we ruled
in yotlr favor appropriately on that point, but the  Court is in a position now where
it would not be appropriate for me to bring the jur y back and tell them anything
further at this point. l've already ruled exactly a s you requested, so that's my
response to what you just said.

BATTEN 'S ATTORNEY: Yes, sir.

Trial tr. 253-54.

Thejury found Batten guilty of attempting to obtain  money by false pretenses from

Rockingham  M utual, but not guilty of obtaining m one y by false pretenses from  N orthern

N eck. M onths later, at sentencing, Batten's counsel  m oved for a m istrial tton the basis of an
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im proper argum ent'' by the Com m onwealth's Attorney in closing at trial. The trial court

denied the m otion. Before sentencing, the Comm onw ea 1th and Batten entered into a plea

agreem ent disposing of the rem aining charges. Under  that agreem ent, Batten pled to one

count of perjury stemming from his false statements  concerning his financial situation, made

under oath during a pre-trial hearing to determ ine whether Batten qualified for court-

2appointed counsel
. Ultim ately, the court sentenced Batten to ten years ' im prisonm ent on

the one count of attempting to obtain m oney by fals e pretenses, to run concurrently with tw o

' i isonment it imposed on the perjury count.3years mpr

Batten appealed to the V irginia Court of Appeals, a rguing that the trial court erred in

refusing to give a cautionary instruction in respon se to the improper argum ent by the

Com m onwea1th in closing, and erred in refusing to g rant Batten's m otion at the close of the

Com m onwealth's case to strike the evidence as insuf ficitnt. Batten also requested that if

the Court of Appeals found the m istrial motion to b e untim ely, that it review the claim

under Virginia's ends-of-justice exception to the c ontemporaneous objection rule, Rule

4 The Court of Appeals found Batten's objection and  motion for mistrial to be5A:18.

untimely and therefore not properly preserved for a ppeal. In reaching that conclusion it

noted that although Rule 5A :18 allow s exceptions fo r good cause or to attain the ends-of-

2 The court accepted Batten's plea following a thor ough plea colloquy . Though the plea was entered well
after the jury had found Batten guilty of attempted  insurance fraud, Batten emphasized that he was <ïv el'y satisfied''
with the services of his attorney.

3 The court also sentenced Batten to a consecutive four years' imprisonment for violating the terms
of a suspended sentence it imposed in April 2, 2003 , following a conviction for possession with the in tent to
distribute.

4 R le 5A:18 provides , in pertinent part,u
No rtzling of the trial court . . . will be conside red as a basis for reversal uùless an objection was
stated with reasonable certainty at the time of the  ruling, except for good cause shown or to enable
the Court of Appeals to attain the ends of justice.  A mere statement that the judgment or award is
contrary to the law and the evidence is not suffk ie nt to preserve the issue for appellate review.
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justice, Batten did not advance any argument as to why that the court should invoke those

5 It also found the evidence at trial to be com pete nt, not inherently incredible,exceptions
.

and sufticient to prove beyond a reasonable doubt t hat Batten was guilty of attem pting to

defraud Rockingham M utual.

Batten appealed the Court of Appeals' decision to t he V irginia Suprem e Court,

arguing that the Court of Appeals erred in holding that he had not preserved the issues for

appeal and had erred in failing to invoke the ends- of-justice exception to the

contemporaneous objection rule.

a clear miscarriage of justice'' when the Commonwea lth argued facts not in evidence (that

there is no such thing as a W inchester 12 model) an d two jurors allegedly nodded in

Specifcally, Batten m aintained that he was ûlthe vi ctim of

agreem ent with the Comm onw ealth's argument. The Vir ginia Suprem e Court refused

' ition for appeal.6 Batten v
. Virginia, No. 110161 (Va. May 6, 201 1), ECF No.Batten s pet

8-4.

5 I making its ruling
, the Court of Appeals relied on Humbert v. Commonwea lth 29 Va. App.n ,

783, 791 (1999):
W here an accused alleged that the trial court has m ade improper remarks in the presence of the
jury but fails contemporaneously to object, request  a cautionary ins% ction or move for a miskial,
he waives the right to challenge those remarks on a ppeal. 4<A motion for a mistrial is untimely and
properly refused when it is made after the jury has  retired.''

J.IJ-.. (quoting Cheng v. Commonwea1th, 240 Va. 26,  39 (1990). And although Rule 5A:18 allows exceptio ns
for good cause or to meet the ends ofjustice, Batte n did not argue as to why the court should invoke t hose
exceptions and the appellate court stated that it i s not required to consider a miscarriage-of-justice  argument
sua sponte. See Redman v. Commonwealth, 25 Va. App.  215, 22 1 (1997) Cln order to avail oneself of the
exception, a defendant must affirmatively show that  a miscarriage ofjustice has occurred, not that a
miscaniage ofjustice might have occurred.'').

6 A denial of appeal by the Virginia Supreme Court is idno less an çadjudication' of the merits of the  claim
and must be reviewed under the deferential provisio ns of j 2254(d)(1).'' Bell v. Jarvis, 236 F.3d 149,  158 (4th Cir.
2000). ççln such cases, rcourtsl conduct an indepen dent examination of the record and the clearly esta blished
Supreme Court lawy'' but must still proceed deferen tially and Stconfine (their) review to whether the (sotej court's
determination iresulted in a decision that was cont rary to, or involved an unreasonable application of , clearly
established Federal law, as determined by the Supre me Court of the United States.''' 1d. (citations om itted) (quoting
Bacon v. Lee, 225 F.3d 470, 478 (4th Cir. 2000:.
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Batten, in turn, filed a petition for writ of habeas corpus in the Supreme Court of 

Virginia, attacking the validity of his conviction on the following grounds: (1) counsel was 

ineffective for refusing to permit Batten to testify on his own behalf;7 (2) counsel was 

ineffective for failing to subpoena exculpatory evidence, namely material witnesses and 

available documentation;8 (3) the prosecutor knowingly made deliberately false statements 

to the jury in closing argument;9 (4) the trial court abused its discretion in not providing 

Batten’s defense with an opportunity to rebut the prosecutor’s closing argument that there is 

no such thing as a Winchester model 12;10 (5) counsel was ineffective for failing to move 

the trial court for a mental-health evaluation, due to Batten’s documented post-traumatic 

stress disorder (“PTSD”);11 and (6) counsel was ineffective on appeal for failing to assert 

                                                 
7 Batten maintains that counsel’s “decision to preclude [him] from testifying at his own criminal trial . . . 

proved fatal and prejudiced [his] defense beyond salvage.”  Pet. 7, ECF No. 1.  Had he testified in his own defense 
rather than allowing counsel to “convince[]” him otherwise on the “assurance that the charges would be dismissed or 
greatly reduced if [he] cooperated,” Batten maintains that his testimony would reveal him as the victim of a home 
break-in and that he did have a Winchester model 12 shotgun stolen from that home.  Id. at 5–6. 

 
8 In both his state and federal habeas petitions, Batten maintains that he advised his trial defense counsel 

“that he would need a vital witness to further support the fact that he was not making a false claim against his 
insurance company.”  In his petition, Batten identifies his former girlfriend, Diane St. Clair, who, if called, would 
have offered testimony that she took at least four firearms to Batten’s Bedford County home, including a Winchester 
model 12 shotgun, and that she and others knew Batten to keep firearms at his secondary residence.  Batten offers 
the failure to call St. Clair as a witness as evidence of counsel’s deficient performance and states that “there is no 
cogent tactical or other consideration to justify the failure” to present this “exculpatory evidence.”  Pet. 10, ECF No. 
1. 

 
9 Batten contends that the prosecutor falsely informed the jury that the Remington model 12 shotgun 

(which Batten had claimed was missing) was not a shotgun that Remington produced, when in fact Remington does 
make a model 12 S shotgun that is manufactured by Winchester, and that he was further prejudiced because two 
jurors nodded in agreement with this allegedly false statement. 

 
10 Batten contends that the trial court failed to take any corrective action to assure the jurors that his claim 

was in fact for a Winchester model 12 shotgun rather than a Remington model 12 shotgun. 
 

11 Batten asserts that his counsel was aware of his past diagnosis of PTSD, and that counsel’s failure to 
move the court for an updated mental-health evaluation meant the trial court did not have the opportunity to consider 
whether Batten suffered from a diminished capacity or have the opportunity to “protect [his] . . . interest from being 
wrongfully convicted of an offense for which [he] may have no control over.”  Batten goes on to assert that since his 
trial was before a jury, both the trial court and defense counsel needed to know if he was “subject to a ‘quick 
temper,’ ‘easy startle responses,’” and if there was a need for medication that would “work to maintain a demeanor 
devoid of depression.”  Pet. 18, ECF No. 1.  Batten also maintains that his condition rendered him unable to 
adequately consult or aid in his defense. 



12 The Suprem e Court of Virginia found that Battenbetter claim s in the petition for appeal .

could not dem onstrate that his counsel's perform anc e was deficient or that there was a

reasonable probability that, but for counsel's alle ged errors, the result of his trial would

have been different, as Strickland v. W ashinaton re quires. Consequently, it dism issed

Batten's ineffective-assistance claim s. It also fou nd that Batten had not raised his other

claim s either at trial or on direct appeal and, the refore, had procedurally defaulted them .

Batten's current federal habeas petition reiterates  the claim s in his state habeas

petition. The respondent has moved to dismiss, and the case is ripe for adjudication.

II.

Batten claim s that his counsel was ineffective in f ailing to perm it Batten to testify on

his own behalf, failing to subpoena exculpatory evi dence, failing to m ove the trial court for

a m enta1-hea1th evaluation, and failing çtto assert  better claim s in the petition for appeal.''

The court finds that the state court's adjudication  of these claims was not contrary to clearly

established federal law or based on an unreasonable  determ ination of the facts.

Accordingly, the court dism isses the claim s.

Batten's federal habeas petition is governed by 28 U.S.C. j 2254 and Chapter 154 of

the Antiterrorism and Effective Death Penalty Act, PUb.L. N o. 104-132, 1 10 Stat. 1214, 28

U.S.C. jj 2261-66 (CCAEDPA'').This ttfederal habeas  scheme leaves primary responsibility

with the state courts.'' Cullen v. Pinholster, 131 S. Ct. 1388, 1399 (201 1) (quoting

W oodford v. Visciotti, 537 U.S. 19, 27 (2002)) (int ernal quotation marks omitted).

Consequently, in almost all circumstances, j 2254 p etitioners must exhaust all available

state-court remedies before seeking relief in feder al court. See 28 U.S.C. j 2254(b). And

12 specitkally , Batten argues that on direct appeal, his colmsel çt set forth a routine petition . . . devoid of
crucial challenges to the state's trial (clourt err ors.'' Pet. 20, ECF No. 1.
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when a state court has adjudicated a petitioner's h abeas claims on the merits, AEDPA

requires the federal court to defer to the state co urt's decision:

An application for a writ of habeas corpus on behal f of a person in custody

pursuant to the judgment of a State court shall not  be granted with respect to
any claim that was adjudicated on the merits in Sta te court proceedings unless
the adjudication of the claim- tl) resulted in a dec ision that was contrary to,
or involved an unreasonable application of, clearly  established Federal law, as

determined by the Supreme Court of the United State s; or (2) resulted in a
decision that was based on an unreasonaàle determin ation of the facts in light
of the evidence presented in the State court procee ding.

j 2254(* . The state court's factual determinations are also tGpresumed to be correct,'' and

the petitioner bears the burden of rebutting that p resumption by Eçclear and convincing

evidence.'' j 2254(e)(1).

Under these standards, a state court's adjudication  is contrary to clearly established

federal law tsif the state court arrives at a concl usion opposite to that reached by (the

Supreme Court of the United Statesl on a question o f 1aw or if the state court decides a case

differently than the (Supreme Coul't of the United Statesl has on a set of materially

indistinguishable facts.'' W illiams v. Taylor, 529 U.S. 362, 412-13 (2000). A state court's

decision unreasonably applies clearly established f ederal law dEif the state court identifies the

correct governing legal principle from gthe United Statts Supreme Court's) decisions but

unreasonably applies that principle to the facts.''  1d. at 413. It is insufficient that a state

court applied federal 1aw incorrectly- a federal hab eas court m ay grant relief only if it

determines that the state court unreasonably applie d federal law. 1d. at 41 1. In m aking that

determination, $ta habeas court m ust determ ine what  argum ents or theories could have

supported the state court's decision; and then it m ust ask whether it is possible fair m inded

jurists could disagree that those arguments or theo ries are inconsistent with the holding in a

prior decision of (the Supreme Courtl.'' Harrincton  v. Richter, 131 S. Ct. 770, 786 (201 1).
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Section 2254(d) review, therefore, is limited to th e record that was before the state court.

Pinholster, 13 1 S. Ct. at 1398.

A.

Batten contends that his counsel was ineffective fo r refusing to perm it Batten to

testify on his own behalf.The court finds that the Virginia Suprem e Court reasonably

applied controlling fçderal law to facts it reasona bly determ ined. Accordingly, the court

dism isses the claim .

To dem onstiate ineffective assistance, Batten m ust show that his counsel's

performance was deficient and that the deficiency p rejudiced his defense. Strickland, 466

U.S. at 687-91. To establish deficient perform ance,  Batten must dem onstrate that counsel's

representation ççfell below an objective standard o f reasonableness,'' and he must overcome

the strong presumption that counsel acted reasonabl y and well within the çtwide latitude

counsel must have in making tactical dtcisions.'' 1 d. at 688-89. To establish prejudice to his

defense, Batten m ust dem onstrate that, but for his attorney's alleged errors, there is a

reasonable probability that the outcom e of the tria l would have been different. Id. at 694. A

reasonable probability is a tdsubstantial'' probabi lity, not just a ççconceivable'' likelihood of a

different result. Harrinctons 13 1 S. Ct. at 792.

W hen evaluating claim s of ineffective assistance of  counsel, a federal habeas court

m ay grant relief only if the state-court decision u nreasonably applied the m ore general

standard for ineffective assistance established by Strickland. CsAnd, because the Strickland

standard is a general standard, a state court has e ven more latitude to reasonably determ ine

that a defendant has not satistied that standard.''  Knowles v. M irzayance, 556 U.S. 1 1 1, 123
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(2009). Therefore, the court's review of a Strickla nd claim under j 2254(d) is çsdoubly

deferential.'' 1d.

Here, Batten claim s that his counsel was ineffectiv e for çirefusing to perm it him to

testify in his defense.'' Batten contends that he e xpressed his willingness to testify, but

counsel convinced him not to do so through assuranc es that if he cooperated, the court

would dism iss or reduce the charges against him . Pe t. 6, ECF No. 1. Batten claim s that,

had he testified, he would have confirmed the break -in at his Bedford County hom e and the

theft of a Model 12 W inchester shotgun, and that wi thout this testimony, the jury was left

with the im pression that Batten was untruthful and had concealed facts in order to com m it

insurance fraud. Id. The V irginia Suprem e Court cons idered this claim on the merits and

found that the claim did not satisfy either prong o f Strickland, because Batten adm itted that

counsel ttconvinced'' him not to testify rather tha n Strefused'' to allow him to testify. The

distinction is important. Batten had the right to c hoose whether he would testify or not

testify. Counsel's role was to consider the legal r am ifications and tactical considerations

and advise Batten accordingly, and from Batten's ad mission that is precisely what counsel

did. A s the Virginia Supreme Court noted, Etcounsel  m ay reasonably have believed calling

(Batten) to testify and exposing him to cross-exami nation would not have been beneficial to

the defense.'' Batten v. Dep't of Corr., No. 120723 , slip op. at 2 (Va. Oct. 1 1, 2012), ECF

N o. 8-9. Under the circum stances, the court finds t hat V irginia Suprem e Court's

adjudication of the claim was not contrary to, or a n unreasonable application of clearly

established federal law , and did not result in a de cision that was based on an unreasonable

determination of the facts. Accordingly, the court dism isses the claim .
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B.

Batten claim s that his counsel perform ed deficientl y in failing to subpoena Batten's

form er girlfriend, Diane St. Clair, as a witness. A ccording to Batten, he inform ed counsel

that St. Clair would testify that she delivered fou r firearm s, including a M odel 12 shotgun,

to Batten's residence prior to the break-in. The Vi rginia Suprem e Court noted that the state

police had prepared a report of a January 2009 inte rview they had conducted with St. Clair

in connection with the investigation into Batten's insurance claim s. In the report, St. Clair

described taking firearm s to Batten's Bedford Count y hom e after her relationship with

Batten ended. That report and the rest of the recor d showed that St. Clair did not m ention

the num ber of firearm s she had taken to Batten's ho m e in Bedford County, did not

acknowledge the existence of a M odel 12 shotgun, an d did not identify any specific

firearm s. lnstead, St. Clair sim ply described the f irearm s as $to1d'' and said that one used

black powder. ln any event, St. Clair's purported t estim ony seem s inconsistent w ith

Randy's claim that the stolen firearms belonged to him and not to his father. The Virginia

Supreme Court found that Batten had failed to dem on strate either deficient performance or

prejudice under Strickland. Under the circumstances , and viewing the question through

AEDPA 'S doubly deferential lens, the court conclude s that the Suprem e Court of Virginia's

adjudication of the claim did not result in a decis ion that was contrary to, or an unreasonable

application of, clearly established federal law, no r was it based on an unreasonable

determ ination of the facts. Accordingly, the court dism isses the claim .

C.

Batten claim s that his counsel perform ed deficientl y in failing to move the trial court

for a m enta1-hea1th evaluation in light of an earli er diagnosis that Batten suffered from

13
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PTSD.  Batten contends that his counsel’s failure to seek an updated mental-health 

evaluation prevented the trial court from determining whether he suffered from diminished 

capacity to “protect[] [himself] . . . from being wrongfully convicted of an offense over 

which he may have had no control.”  Pet. 18, ECF No. 1.  Id.  Batten also maintains that his 

PTSD rendered him unable to adequately consult and aid in his defense and that a proper 

evaluation would have revealed that he required medication.  Id.  The Virginia Supreme 

Court found that the claim failed to satisfy either of Strickland’s prongs.  To the extent that 

Batten alleged that a mental-health evaluation would reveal his diminished capacity, the 

Virginia Supreme Court noted that Virginia law does not recognize diminished capacity as a 

defense.  Additionally, that court concluded that the record did not support a claim that 

Batten was insane at the time of the offense, that his PTSD caused him to misapprehend the 

nature of his actions or fail to understand that his actions were wrong, or that he was 

incompetent to stand trial or unable to assist in his defense.   

On the question of sanity the Virginia Supreme Court found that the record, 

including the trial transcript, demonstrated that Batten filed an insurance claim and was able 

to detail the items he asserted were missing and to participate in an examination under oath 

with a Rockingham Mutual agent. And on the question of competency it found that the 

record, including the trial transcript, demonstrated that Batten was able to adequately and 

appropriately respond to the trial court’s questioning and that he understood the charges 

against him, discussed the charges with his attorney, entered his plea voluntarily, and chose 

to be tried by a jury.  Batten, No. 120723, slip op. at 4–5, ECF No. 8-9.  Indeed, the record 

reflects considerable interaction between the trial court and Batten on matters touching on 

Batten’s competency immediately before trial, and that court—which was uniquely 



positioned to make informed judgments- proceeded to trial. Under the circumstances, the

Virginia Suprem e Court reasonably applied Stricklan d to facts it reasonably determ ined, in

concluding that Batten had failed to show that coun sel's perform ance was deficient or that

there was a reasonable probability of a different r esult. A ccordingly, the court dismisses the

1 1 mC a .

D.

Batten claim s that his counsel perform ed deficientl y on appeal in failing to assert

ltbetter claims in the petition for appeal thus pos sibly causing (himq to be barred under

Virginia's contemporaneous objection rule.'' Accord ing to Batten, his counsel tûset forth a

routine petition . . . devoid of crucial challenges  to the state's trial (clourt errors.'' Batten

does not specify the çscrucial challenges'' that hi s counsel failed to m ount in either his

petition to the Virginia Supreme Court or to this c ourt. The Virginia Supreme Court found

that he had failed to satisfy either of Strickland' s prongs. ln reaching this conclusion, it

found that Batten had failed to show that appellate  counsel had failed to perform in

accordance with the considerable discretion accorde d appellate counsel under Jones v.

Barnes, 463 U.S. 745, 751-52 (1983) (holding that t he selection of issues to address on

appeal is left to the discretion of appellate couns el and that counsel need not address every

possible issue on appeal). Batten, No. 120723, slip  op. at 6, ECF No. 8-9. The Virginia

Supreme Court reasonably applied Strickland to fact s it reasonably determ ined, finding that

Batten did not m eet his burden to show counsel's pe rform ance was deficient or that there

w as a reasonable probability of a different result.  Accordingly, the court dism isses the

claim .

15



111.

Batten claim s that the prosecution engaged in m isco nduct by m aking deliberately

false statements to the jury during closing argumen t and that the trial court çtabused its

discretion in not providing (Batten's) defense with  an opportunity to (rebutl the trial court

prosecuter's false statem ent with m aterial evidence  that was available in the court room .''

The Virginia Suprem e Court dism issed Batten's claim  as procedm ally defaulted under

Slayton v. Parrigan, 215 Va. 27 (1974), because Bat ten could, but failed to, raise the claims

at trial or preserve them for direct appeal. This c ourt Rnds that Slayton is an independent

and adequate state procedural rule that bars federa l habeas review unless a showing of cause

and prejudice or a miscarriage of justice excuses t he procedural default. Because Batten

does not demonstrate cause and prejudice or a misca rriage of justice to excuse the default,

the court dism isses his prosecutorial-misconduct an d abuse-of-discretion claim s.

A claim is defaulted where the state coul't express ly finds that review is barred by an

independent and adequate state procedural rule. Fis her v. Anaelone, 163 F.3d 835, 844 (4th

Cir. 1998); see also Lambrix v. Sinaletarv, 520 U.S . 518, 523 (1997). Whether a rule is

independent and adequate is a question of federal l aw . Henry v. M ississippi, 379 U .S. 443,

447 (1965). ç1A state procedural rule is adequate i f it is regularly or consistently applied by

the state courts, Johnson v. M ississippi, 486 U.S, 578, 587 (1988), and it is independent if it

does not depend on a federal constitutional ruling,  Ake v. Oklahom a, 470 U.S. 68, 75

(1985).'' McNeill v. Polk. 476 F.3d 206, 21 1 (4th Cir. 2007). Therefore, a violation of

tltirm ly established and regularly followed state r ules'' is adequate to foreclose review . Lee

v. Kemna, 534 U.S. 362, 375 (2002). The Fourth Circ uit has recognized Slayton as an

independent and adequate procedural rule that rende rs the claim procedurally defaulted in



this court. See Vinson v - . True, 436 F.3d 412, 417 (4th Cir. 2006); see also W riaht v.

Angelone, 151 F.3d 151, 159-60 (4th Cir. 1998); Mu' min v. Pruett, 125 F.3d 192, 196 (4th

Cir. 1997); Bennett v. Ancelone, 92 F.3d 1336, 1343  (4th Cir. 1996); Spencer v. M urray, 18

F.3d 229, 232 (4th Cir. 1994).

However, a state prisoner can obtain federal habeas  review of a proèedurally

defaulted claim if he shows either (1) cause and pr ejudice or (2) a miscarriage of justice.

Coleman v. Thompson, 501 U.S. 722, 750 (1991). To s how cause, a petitioner must

demonstrate that there were tsobjective factors,'' external to his defense, which impeded him

from raising his claim at an earlier stage. Murray v. Carrier, 477 U.S. 478, 488 (1986). To

show prejudice, a petitioner must show that the all eged constitutional violation worked to

his actual and substantial disadvantage, infecting his entire trial with error of a

constitutional magnitude. ld. at 488. The içmiscarr iage of justice'' exception is a narrow

exception to the cause requirem ent. A habeas petiti oner falls within this narrow exception if

he can demonstrate that a constitutional violation has içprobably resulted'' in the conviction

of one who is ttactually innocent'' of the substant ive offense. 1d. at 496. In this case,

nothing in the record supports a claim  of actual in nocence, and Batten offers nothing else to

excuse his procedural default. Accordingly, the cou rt dism isses Batten's prosecutorial-

m isconduct and abuse-of-discretion claim s as proced urally defaulted.

157.

For the above-stated reasons, the court grants the respondent's m otion and dism isses

Batten's habeas petition.

ENTER : June 1 1, 2013.
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UNITED STATES DISTRICT JUDGE
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