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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

J.NEIL DEMASTERS,

Plaintiff,
V. Civil Action No 7:12-cv-580
CARILION CLINIC, et al., By: Michael F. Urbanski

United States District Judge

N N N N N N N N

Defendants.

MEMORANDUM OPINION

This matter is before the court on defendantotion to dismiss plaintiff's amended
complaint (Dkt. # 23). Plaintiff alleges that Wwas retaliated againgir actions he took in
connection with another employee’s workplace dmsgration claims, in violation of Title VII of
the Civil Rights Act of 1964, 42 U.S.C. § 2000. eTissues have been fully briefed, and oral
argument was held on July 19, 2013. Becausetgf& allegations do not state a plausible
claim that he was retaliated against for hisipigation in another’s Title VII complaint or for
his communicated, purposive opposition to workplace discrimination, defendants’ motion must
be GRANTED and the amended complaint dismissed.

.

Plaintiff J. Neil DeMaster§'DeMasters”) worked as an Employee Assistance Program
(EAP) consultant in Carilion'sbehavioral health unit froduly 2006 until his termination in
August 2011. Am. Compl., Dkt. # 21, at § 11.ll6wing his termination, DeMasters filed suit
against Carilion, claiming Carilion fired him intadéiation for his involvement with John Doe,

another Carilion employee who brought d€'VII claim against Carilion,_ldat  35.

! Defendants Carilion Clinic, Carilion Medical Center, &atilion Behavioral Health, Inc. will be referred to
herein collectively as “Carilion.”
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DeMasters first met Doe on October 17, 2008 d¥@e received a referral to the Carilion
EAP. 1d at § 12. Doe complained to DeMasteis thoe’s supervisor had been sexually
harassing him for several months.. [deMasters told Doe that “it appeared to [DeMasters] that
Doe was a victim of sexual harassment in violabf Carilion’s sexual harassment policy.”. Id
at 1 13. DeMasters reviewed the steps ofliéa’s sexual harassment policy with Doe and
suggested a plan topert the harassment. .IdDoe signed a release giving DeMasters
permission to speak directly with Carilion’s human resources departmenDeMasters
indicated his plan to contact the human resesidepartment regarding Doe’s concerns. Tlae
same day, DeMasters contacted Carilion’s hunreaources department and “relayed the
substance of Doe’s harassment claim.” addf 14. Carilion’s hunmaresources representative
told DeMasters that she would follow up witbe Baer, Carilion’s human resources manager,
and would contact Doe. Idn fact, Carilion’s human resates department did contact Doe and
took his statement. I@t § 15. Carilion promptly terminated Doe’s harasser.

Doe then began to express concerns tul&sters about retaliation by Carilion for his
complaints._ld.On October 23, 2008, Doe called DeMastercomplain that although Carilion
had fired the harasser, he had been allowed ibézkhe hospital to reve personal belongings.
Id. at  16. The next day, October 24, 2008, Doewith DeMasters, indicating that he felt
uncomfortable with his unit director “and was facing increasing hostility from coworkers who
were sympathetic with or friends of the harasser.”atd] 17.

On October 27, 2008, DeMasters met witheagues in the EAP to discuss Doe’s
ongoing problems. ldat § 18. During the meeting, it wagegd that DeMasters would contact
Carilion’s human resources departrhgagain to offer insight as to how Carilion might intervene

with the department director in an efftotstop the hostile work environment.”. I®n October



28, 2008, human resources manager Joe Baer retDaiddsters’ call,ndicating that “he had
already spoken with Doe, who had also repotiecharassment. DeMasters also offered Baer
EAP services with respect to coaching the depamt director as to holwman resources might
better respond to Doe’s complaints. Insteadaokepting DeMasters’ offer, Baer declined and
stated that he would speak witte unit director directly.”_Idat § 20.

On October 31, 2008, Doe expressed to DeMsistentinued frustration as to Carilion’s
lack of response to his concerri8oe also spoke to one of DeMasters’ EAP colleagues on the
same subject later that day. IRoughly two weeks later, Baeontacted DeMasters and said
that he was working with Doeliepartment director regarding appropriate response to Doe’s
complaints._ldat § 23. At some point dag the course of their iaractions, DeMasters told
both Doe and Baer that Carilion warsshandling Doe’s complaints. .Idt § 24.

Two years passed without any further invohent by DeMasters in any of the issues
concerning Doe. On December 14, 2010, a @aritnanager called DeMasters, indicating Doe
had filed a complaint with the EEOC and was “pursuing a civil suit for sexual harassment against
Carilion.” Id. at § 25. During that conversation,Nb&sters acknowledged that Doe had been
seen by him in the EAP two years earlier but didrewveal any of the dails of the counseling
he had provided. Idat  25.

Unbeknownst to DeMasters, Doe in fact Ipalsued a discriminatn charge with the
EEOC in the intervening period. Doe receivedgatrio sue letter anddd suit against Carilion
on October 28, 2010. lat 7 26. The parties resolvedd®Title VII claim against Carilion,
and an order of dismissal was entered July 14, 2011. Id

Shortly after the settlement Doe’s suit, on August 011, Carilion called DeMasters

to a meeting with “department director Mdkrbyshire, vice president of human resources



Jeanne Armatrout, and Caoifi's corporate counsel.” lat  27. Carilion questioned
DeMasters regarding his involvement with Do008. DeMasters stated that he had told Doe
“that what had happened tanhiwas sexual harassment.”. &t § 28. DeMasters was questioned
as to why he had not taken the “pro-employer side atid. 28, and was told that “he had not
protected Carilion’s interestsid that plaintiff's conduct hadfteCarilion ‘in a compromised
position.” Id.at § 29. On August 10, 2011, DeMastersikeuka letter “stang that plaintiff
had ‘fail[ed] to perform or act in a manner thatasistent with the Is¢ interests of Carilion
Clinic™” and indicating his erployment was terminated. .ldt  31. In a subsequent January 16,
2012 letter, department directidiark Derbyshire told DeMasts that his comments to Doe
“could have reasonably led [Doe] tonclude that he should figiit against Carilion,” and that
DeMasters “failed to perform or act in a mannet ik consistent with the best interests of
Carilion.” Id. at  32. Derbyshire statétht DeMasters’ actions plad the entire operation at
risk. Id.at  32.

Carilion argues these allegations raiseB@Masters’ amended complaint are insufficient
to state a plausible claim for retaliatiander Title VII. The court agrees.

.

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a

complaint must contain sufficient factual mattdrich, accepted as true, “state[s] a claim to

relief that is plausible oits face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting Bell

Atl. Corp. v. Twombly 550 U.S. 544, 570 (2007)). This plaubipistandard reques a plaintiff

to demonstrate more than “a sheer possibility that a defendanttedsuaawfully.” Id. When
ruling on a motion to dismiss, the court must “a¢¢bp well-pled allegations of the complaint

as true” and “construe the faetsd reasonable inferences deditberefrom in the light most



favorable to the plaintiff. Ibarra v. United Stated20 F.3d 472, 474 (4th Cir. 1997). While the

court must accept as true all well-pleaded fdallagations, the same is not true for legal
conclusions. “Threadbare recitals of the edaits of a cause of action, supported by mere
conclusory statements, do not suffice.” Iql&&6 U.S. at 678. Determining whether a
complaint states a plausible claim for relief itantext-specific task #t requires the reviewing
court to draw on its judicialperience and common sense.” ati679.
[,

To establish a prima facie caskeretaliation under Title Vlla plaintiff must prove three
elements: “(1) that [he] engaged in protedetivity, (2) that an dverse employment action
was taken against [him], and (3) that there waausal link between the protected activity and

the adverse employment action.” Laliglv. Metro Washington Airports Auth149 F.3d 253,

258 (4th Cir. 1998) (citing Hopkins v. Baltimore Gas & Elec.,G@@.F.3d 745, 754 (4th Cir.

1996)). “Protected activity under Title VIl divided into two categories, opposition and
participation.” Id.at 257. The statute pralé@s in pertinent part:
It shall be an unlawful employme practice for an employer to
discriminate against any of his employees ... because he has
opposed any practice made anawful employment practice by
this subchapter ... or because he has made a charge, testified,
assisted, or participated in any manner in an investigation,
proceeding, or hearing under this subchapter.
42 U.S.C. § 2000e-3(a). In short, “[a]n eoy#r may not retaliate against an employee for
participating in an ongoing investigation oopeeding under Title VII, nor may the employer
take adverse employment action against apl@yee for opposing discriminatory practices in
the workplace.”_Laughlin149 F.3d at 259. Participation includes “(1) making a charge [with
the EEOC]; (2) testifying(3) assisting; or (4) pcipating in any manner in an investigation,

proceeding, or hearing under Title VII.”_Igtiting 42 U.S.C. § 2000e-3(a)). “Opposition



activity encompasses utilizing informal grievanceqadures as well as staging informal protests
and voicing one’s opinions in order bring attention to an emplaye discriminatory activities.”

Id. (citing Armstrong v. Index Journal C&47 F.2d 441, 448 (4th Cir. 1981)).

DeMasters bears theitial burden of establishing aipra facie case of retaliation.

McDonnell Douglas Corp. v. Greefll U.S. 792, 802 (1973). The primary issue before the

court is whether DeMasters’ afjed activity meets the first element of Title VII retaliation: that
DeMasters engaged in protectattivity. DeMasters argues tBeipreme Court has interpreted
retaliation under Title VII broaglland that this court shoufthd DeMasters’ activity to be
protected. Pl.’s Opp. Br., Dkt. # 27, at 7. Oreband at oral argument, DeMasters argued that
his activity warrants protectiaimder both the participation and opposition clauses. Thus, the
court analyzes DeMasters’ activity under each of those clauses.

A.

DeMasters argues that participation clamssection extends to “persons who have
participated in almost any manmia Title VII proceedings.” Pl.’s Opp. Br., Dkt. # 27, at 18.
The statute makes clear, however, that only ceaainities constitute participation: making a
charge; testifying; assisting; participating in any manner an investigation, proceeding, or
hearing under Title VII._Laughlinl49 F.3d at 259 (citing 42 8.C. § 2000e-3(a)). “[A]t
minimum, the alleged protected activity musedity relate to the fiig of an EEOC charge.”

Johnson v. Portfolio Recovery Assoc., LL&B2 F. Supp. 2d 560, 582 (E.D. Va. 2009); see also

Thomas v. Goodyear Tire & Rubber CNo. Civ. A. 4:00-CV-00048, 2001 WL 34790222, at *4

(W.D. Va. June 18, 2001) (holdingamtiff failed to establish retaltion as a result of protected
participation activity where plaintiff filed EEOGmplaint three months after being terminated

and salary inquiries did not amnt to participation), aff'd31 F. App’x 101 (4th Cir. 2002).



Refusal to participate in an EEOC investigatioaiagt the will of an employer can also give rise

to participation clause protectionaertain circumstances. See, eMoss v. Lear CorpNo.

2:05-CV-238PPS, 2007 WL 2901139, at *9 (N.Bd. Sept. 28, 2007) (citing Merkel v. Scovill

Inc., 787 F.2d 174 (6th Cir 1986)).

DeMasters cites a numberadses, including Jute Mamilton Sundstrand Corp420

F.3d 166 (2d Cir. 2005), Kubicko v. Ogden Logistics Seryit8& F.3d 544 (4th Cir. 1999), and

Hashimoto v. Dalton118 F.3d 671 (9th Cir. 1997), in support of his position that courts have

protected a wide range of employaeivities under the participation clause. Each of these cases,
however, involves activity dectly related to a Title VII actim which distinguishes them from

the instant case. For example, the court in fhuted the employee-plaintiff to be entitled to
participation clause protection because she voluypigreed to testify obehalf of a co-worker

in that individual’s Tite VII lawsuit. Kubickoinvolved claimed retaltgon against an employee

who served as a witness in an EEOC invegtgattemming from a co-evker’'s complaint of
sexual harassmehtin Hashimotothe claimed retaliation followed complaints made to an EEO
counselor. As is evident, these cases do not sutigesactivities unrelated to an EEOC filing or
Title VII action are protectednder the participation clause.

In arguing his activity is protected under thaaticipation clause, DeMasters ignores the
uncontroverted fact that he hadthing to do with Doe’s EEOC complaint or Title VII lawsuit.
DeMasters does not allege that he agreed tifytestserve as a witnesgsr Doe or that he was
involved in any way in Doe’s EEO complaint or subsequent lawsuit. Indeed, DeMasters did
not even know Doe had filed an EEOC cdanut until 2010, two years after he last

communicated with Doe. Am. Comp., Dkt. # 21, at 11 23, 25. Even after learning of Doe’s

2 Defendants in Kubickdid not contest that plaintiff's participation in the EEOC investigation was protected
activity under the participation clause. 181 F.3d at 552.
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claim in 2010, DeMasters played no role inteMasters’ sole argument under the participation
clause is that his discussions with Do2@®8 assisted Doe’s later-filed EEOC complaint and
Title VII action. Because thesas no ongoing Title VIl investigation or proceeding at the time
DeMasters was communicating with Doe, #wgument fails as a matter of law.

In this regard, the Four@ircuit’'s holding in_Laughlins instructive. Karen Laughlin,
secretary to the Washington Natal Airport Manager, Augustus NMen, Jr., was terminated for
removing documents from Melton’s desk and segdhem to Kathy LaSauce, another airport
employee who had complained of retaliation. Laughlin asserted thattiens were protected
activity under Title VII because she was assgstiaSauce in her retaliation investigation. 149
F.3d at 259. The Fourth Circuit disagreeddimg that at the time Laughlin removed the
documents from Melton’s desk, LaSauce wasimadlved in any ongoingivestigation under
Title VII. Id. LaSauce had recently resigned from pasition and had not yet filed suit. Id.
“There was quite simply no ongoing ‘investigatigproceeding or hearing’ in which Laughlin
could participate at the time she discodetfee documents on her boss’s desk.”; dde alsad.
at 256 (Laughlin removed the documents outasfoern that LaSauce would not have adequate
access to relevant documentsra future lawsuit”).

DeMasters’ participation claim suffers fraitme same infirmity. DeMasters does not
allege that Doe was pursuing a Title VII claimemhDeMasters spoke tom in 2008. Thus, as
in Laughlin there is no allegation that DeMert assisted Doe in an ongoing EEOC
investigation, proceeding or hearing. In fas¢éMasters was not even aware that Doe had filed
an EEOC charge or lodged &l&iVII lawsuit until he was infomed by Carilion in 2010. Not
only is there no allegation gfarticipation by DeMasters inis own Title VII claim in 2008,

there is no allegation that DeMast played any role in thdifig of Doe’s EEOC complaint or



Title VII lawsuit. DeMasters’ activities did natclude making a chargtestifying, assisting or
participating in a Title VII proceeding asgured by 42 U.S.C. § 2000e-3(a). The lack of
temporal proximity between DeMasters’ interan8 with Doe and Doe’s institution of a Title
VIl proceeding proves fatal to DeMas's participation clause claim.
B.
DeMasters also contends that his conduct is protected under the opposition clause. The
opposition clause “covers a broader range of employee conduct than does the more tightly

circumscribed ‘participation clause.McNair v. Computer Data Sys., Int72 F.3d 863, 1999

WL 30959, at *5 (4th Cir. 1999) (unpulitied table decisigr(citing Laughlin 149 F.3d at 259

and_Armstrong v. Index Journal C647 F.2d 441, 448-49 (4th Cir. 1981)). “To qualify as

opposition activity an employee need not engage in the formal process of adjudicating a
discrimination claim.”_Laughlin149 F.3d at 259. Using informal grievance procedures and
informal protests, as well as wolg complaints in order to img attention to an employer’s
discriminatory activities, are ghirotected opposition activities. Id.

“The opposition clause, by its very termequires that the employees at least have
actually opposed employment practices made unlawful by Title VII. That is to say, the clause
protects opposition neither to all unlawful employment practicesonmractices that employees

simply think are unfair.”_McNav. Computer Data Sys., Int&72 F.3d 863, 1999 WL 30959, at

*5 (4th Cir. 1999) (unpublishtetable decision); see al§urry v. BlueCross BlueShiel#lo.

3:09-CV-2718, 2010 WL 6182356, at *6 (D.S.C. Oct.2@310) (“To establish that she engaged
in protected [opposition] activity, a plaifitmust show that she opposed an unlawful
employment practice which she reasonably belidvad occurred or was occurring . . . ."),

adopted by011 WL 93199 (D.S.C. Mat6, 2011), appeal dismissett0 F. App’x 181 (4th




Cir. 2011), cert. denied 32 S. Ct. 1934 (2012). “Generahgolaints about a supervisor’'s
conduct, unrelated to discrimination, are natgarly considered opposition activity.” Harris-

Rogers v. Ferguson EnteNo. 5:09-CV- 78-JG, 2011 WL 80574, at *7 (E.D.N.C. Sept. 26,

2011) (citing_Bonds v. Leavjt629 F.3d 369, 384 (4th Cir. 2011), Laughlid9 F.3d at 260, and

McCallum v. Billy Graham Evangelistic Ass'8:09CV381-RLV, 2011 WL 3438756, at *8

(W.D.N.C. Aug. 5, 2011)). Typically, the Four@hrcuit has “found informal complaints to be

protected when they are made by the employdleet@mployer.”_Pitrolo v. Cnty. of Buncombe,

NC, No. 07-2145, 2009 WL 1010634, at *3 (4th Cir.iviaL, 2009) (citing Bryant v. Aiken

Reg’l Med. Ctrs., InG.333 F.3d 536, 543-44 (4th Cir. 2003) and Armstr@#y F.2d at 448-
49). In determining whether an employes bagaged in legitimate opposition activity, the
Fourth Circuit employs a balancing test, req@raourts to “balance the purpose of the Act to
protect persons engaging reasonably in acts/igposing . . . discrimitian, against Congress’
equally manifest desire not to tie the handsraployers in the objectiveelection and control of

personnel.” _Armstrong647 F.2d at 448 (quoting Hochstadt v. Worcester Found. for

Experimental Biology545 F.2d 222, 231 (1st Cir. 1976)).

Applying the Fourth Circuit standard, thiest question to banswered is whether
DeMasters’ actions can be considered oppmstito an unlawfuémployment practice by
Carilion. DeMasters’ allged involvement in Doe’s complaing$ discrimination consists of (1)
his conversations with Doe and (2) hisrsaunications with Carilion management.

1.

In the first instance, DeMasters’ conversasi with Doe are not oppositional. DeMasters

alleges that he told Doe that Doe was @iwmi®f sexual harassment and that Carilion had

mishandled Doe’s complaints. Am. Compl., DkR1, at 11 13, 24. These statements were not

10



made to Carilion, but rather were part a tounseling DeMasters provided to Doe under the
EAP. Statements made by DeMasters to Désyswithin the confines of the EAP process
cannot qualify as oppositional conduct.

The Fourth Circuit addressed a similacaimstance in Pitrolo v. County of Buncombe

In that case, Melanie Pitrolo, a candidate fer plosition of Interim Dector with the Western
North Carolina Air Quality Agency, told her fahthat the retiring dector, Bob Camby, had
advised her that there was opposition tongifner because of her gender and young age.
Pitrolo’s father complained of the discriminatjand the agency’s governing board learned of
his complaints. After Pitrolo was not sekedtfor the position, sherought suit for gender
discrimination and retaliation. With respect to hetaliation claim, the Fourth Circuit affirmed
the district court’s conclusiatiat Pitrolo’s statements teer father were not protected
oppositional conduct, as follows:

In light of [Fourth Circuit] precedent, we find that Pitrolo’s
statements to her father do rpialify as protected activity under

§ 2000e-3(a). There is no evidence that Pitrolo intended for her
father to pass along her complainto Defendants. J.A. 238.
Pitrolo did not communicate hérelief to her employer and was
not attempting to bring attention to the alleged discriminatory
conduct. Instead, Pitrolo told héather of Camby’s statements
because she was “close to [heth&” and “it was something that
was very important that was going on in [her] life at the time.”
J.A. 238. As noted by the distrioburt, it would not be reasonable
to “characterize a privatcomplaint to a close family member as an
‘informal grievance procedure’ under LaughilinJ.A. 527. Since
Pitrolo’s statement to her fathevas not protected activity, her
retaliation claim fails.

2009 WL 1010634, at *3. For the same reasons, B&s statements to Doe, made in the
privacy of an EAP counseling session, are not protected oppositional activity. DeMasters did not

make these statements to his employer, Carilidmere is no suggestidghat DeMasters intended

3 Although unpublished, this opinion has precedential valuelétion to a material issue in this case and there is no
published opinion that would serve as well. Searth Circuit Local Rule 32.1.

11



for Doe to pass his comments on to Carili@eMasters did not communicate his views to
Carilion in an effort to bring attention to théleged discriminatory conduct. As_in Pitrpthis
does not qualify as protect®ppositional activity.

The Supreme Court’s decision_in CrawferdMetropolitan Government of Nashville and

Davidson County, Tennesséh5 U.S. 271 (2009), does not chattgecalculus. As the Fourth

Circuit in Pitroloreasoned:

In Crawford the Supreme Court held that the opposition clause
extends to employees who involanty testify in an internal
investigation of alleged sexualrdagsment. The Court pointed to
an EEOC guideline explaining that “[when] an employee
communicateso her employera belief that her employer has
engaged in ... a form of employment discrimination, that
communication’ virtually always‘constitutes the employee’s
opposition to the activity.” _Crawfordl29 S.Ct. at 851 (citing 2
EEOC Compliance Manual 88 8-lI(B), (2), p. 614:0003 (Mar.
2003)) (emphasis added). As Justice Alito noted, Crawdoes
not extend to cases where eoydes do not communicate their
views to their employers through purposive conduct. Crawford
129 S. Ct. at 855 (Alito, J., concurring).

2009 WL 1010634, at *3 n.6. DeMasters’ privatencounications to Doe in the context of EAP
counseling were not purposive comnations to DeMasters’ employ&rAs such, these private
communications do not constityteotected oppositional conduct.

The district court’s opinion in Hes-Rogers v. Ferguson Enterprisdso bears on this

issue. In that case, plaiffitw/indy Harris-Rogers claimed taliation for an email she sent
encouraging a fellow employee, Krystal Stinslmngontact the human relations department
concerning badgering by a supervisor. Inst&fagkending the email just to Stinson as she
intended, however, Harris-Rogers mistakeniyt $er email to a mass distribution list.

Following Pitrolqg the court concluded that the mistakeass email did not qualify as protected

* Nor were the communications made by DeMasters to his EAP colleagues, as alleged in paragraph 18 of the
amended complaint._Sd2 U.S.C. 8§ 2000e(b) (defining “employer”).

12



opposition activity as it was intended only foe tto-employee and was not sent to voice
opposition or bring attention to the employer’'sadiminatory activities. 2011 WL 4460574, at
*7. Likewise, DeMasters’ communications to®were intended only for Doe and were not an
attempt to bring attention to Carilion’s discriminatory activities.

2.

Nor do DeMasters’ statements to Carilion’s human relations department qualify as
protected oppositional conduct. There are no dilegsin this case that DeMasters played any
role in Doe’s sexual harassment complaintdmelycounseling Doe through the EAP and relaying
Doe’s complaint to Carilion’s human relations depeent. Merely ferrying Doe’s allegations to
Carilion’s human relations department is ingemse oppositional, and Masters did not engage

in protected activity in sdoing. _Rice v. Spinx Co., IndNo. 6:10-01622-JMC, 2012 WL

684019 (D.S.C. Mar. 2, 2012) (acting within seayd employment by passing along a sexual
harassment complaint to employer’s human resowtepartment is not protected activity); see

Claudio-Gotay v. BectoBickinson Caribe, Ltd.375 F.3d 99, 102 (1st Cir. 2004) (“To engage

in protected activity, ‘the empyee must step outside histar role of representing the

company . ..."” (quoting McKenzie v. Renberg’s |ri#4 F.3d 1478, 1486 (10th Cir. 1996)));

McKenzig 94 F.3d at 1487 (an employee who, in helacap as personnel director, informed
the company of possible FLSA violations, diot engage in activitprotected under FLSA’s
anti-retaliation provision, as it was consistenthwier job duties tevaluate wage and hour

issues and assist the company in complwity its obligations under the FLSA); see aldagan

v. Echostar Satellite, LL(29 F.3d 617, 628 (5th Cir. 200@)greeing with McKenzi¢hat “an
employee must do something outside of his or diergle in order to signal to the employer that

he or she is engaging [in] protedtactivity”). It is of no momerthat the scope of DeMasters’

13



EAP job duties has not been clearly defined atdtage of litigation. Ind&d, it is apparent from
the face of the amended complaint that DeMast¢esnded only to relay Doe’s complaints to
Carilion, not voice his own opposition to any unlawdatployment practice, such as the sexual
harassment or hostile work environment allege®bg. DeMasters specifically asserts that Doe
signed a release “to permit plaintiff to speak directly with Carilion’s human resources
department so that plaintiff could advance a comptainboe’s behaland communicate
directly with Carilion concermig the matter.” Am. Compl., Dk# 21, at 13 (emphasis added).
At some point, DeMasters voiced criticismGarilion about the manner in which it was
responding to Doe’s complaints. There isladamental difference, however, between voicing
criticism of Carilion’s investigion and handling of Doe’s comjitd, which DeMasters alleges,
and championing Does’ substantive discriminatbarges to Carilion’s management, which is
not alleged. DeMasterstiticisms of Carilion’snvestigative process st oppositional activity
subject to Title VII protection.

In this regard, the Eleventh’s Circuitpinion in_Brush v. Sears Holding Corporation

466 F. App’x 781 (11th Cir. 2012), cert. deni@@3 S. Ct. 981 (2013), is instructive. The

plaintiff in Brushwas a loss prevention officer taskehaconducting an inteal investigation

of alleged sexual harassment in the workplace. In September, 2007, Jane Doe, a Sears employee,
contacted Brush, complaining that another emgéolyad sexually assaulted her. Brush notified

Sears of the allegations, and Sears suspendetldgedaharasser. Brusbmtinued to meet with

Doe and was told by Doe that she had bepaddy the suspended Sears employee; Doe asked,
however, asked that neither her husband nor theedoe informed of the alleged rape. Brush

notified other Sears employees of the alleged ampkepushed Sears to disstothe allegations to

the police. Sears declined, oijithe investigation’s incomplegtatus and Doe’s desire not to

14



involve law enforcement. Even after Searsdfitiee alleged rapist, Brhsontinued to push for

the reporting of the alleged rape. Brush was terminated in November, 2007. A week after her
firing, Brush filed a claim with the EEOC and wasued a right to sue lett Two years later,
Brush filed a retaliatiosuit under Title VII.

The Eleventh Circuit concluded that Brudid not engage in any protected oppositional
conduct, reasoning that “Brush’s disagreematit the way in which Sears conducted its
internal investigation into Mrs. Doe’s allégms does not constitute protected activity. As
required by the explicit language of 42 U.S.C. § 268(@g, to qualify agprotected activity,” a
plaintiff’s opposition must be to a ‘practice maddawful by [Title VII.]” 466 F. App’x at 786.
Indeed, the court held:

Brush’s job responsibilities involdeexactly the type of actions

that Brush took on Mrs. Doe’s bdhaThere is simply no evidence

in the record that Brush was ads®y any rights undeTitle VII or

that she took any action adverdo the company during the

investigation. Disagreement witimternal procedures does not

equate with “protected activitydpposing discriminatory practices.
Id. at 787 (internal citation omitted).

Consistent with BrustDeMasters’ statements to Gamn that Carilion was mishandling
Doe’s complaints are not protected oppositiamuadduct. DeMasters’ complaints about the
manner in which Carilion handled Doe’s inveatign do not concern a practice made unlawful
under Title VII. Because DeMast’ criticism was directed tGarilion’s processing of Doe’s
complaints, rather than the substancéhoké complaints, it is not actionable oppositional

conduct. As a result, DeMasters’ allegatidiasnot state a claim for retaliation under the

opposition clausg.

5 In his brief, DeMasters asks the court to infer ftbemanner in which DeMasters was terminated that Carilion
must have interpreted DeMasters’ conduct as being oppositional or participato®l.'S€&pp. Br., Dkt. # 27, at

15



C.
The additional cases relied uploy DeMasters do not suggestantrary result. First, as

noted previously, Crawfordoes not bear on the facts of tb&se because, unlike in this case,

Crawfordinvolved an employee who directly coramcated to her employer her experiences

with sexual harassment in the workpla&a5 U.S. at 274. The issue_in Crawferds whether

the opposition clause extended to situatmhere an employee spoke out about sexual
harassment to her employer in response to inquiries from the employer, as opposed to making
such complaints on her own initiative. Crawfaithply does not extend protection under the
opposition clause to the situation presented wiere DeMasters did not complain himself of
workplace discrimination or other unlawful employment pracﬁc&eml 2009 WL

1010634, at *3 n.6 (“Crawford does not extenddses where employees do not communicate
their views to their employethrough purposive conduct.”).

Nor does DeMasters’ reliance on the Sugredourt’s opinion in Thompson v. North

American Stainless, LLA31 S. Ct. 863 (2011), alter theuct's conclusion. In Thompsothe

Court was “required to assume that [the emplpijeed Thompson in ordeto retaliate against
[Thompson’s fiancée] for filing a enge of discrimination.”_Idat 867. The Court held that
Title VII's anti-retaliation povision applied to Thompson, cdading that “[h]urting him was
the unlawful act by which the employer punished her,at870, placing him within the zone of
interests protected by Title VII._ldNothing of the sort happenédthis case. There is no
suggestion that DeMasters was terminated taspuboe, as the two bemo relationship other

than by virtue of their communicatiottsough the EAP two years earlier.

12-13, 18, 21. But it is DeMasters’ burden to allege that he engaged in protected iacbindr to state a prima
facie claim for retaliation under Title VII. That he has failed to do.

® As noted previously, DeMasters’ call to Carilion’s humalations department merely relaying Doe’s complaint in
his role as EAP consultant does not qualify as oppositional conduct.
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Finally, DeMasters argues that the Selae@ircuit’s decision in McDonnell v. Cisneros

84 F.3d 256 (7th Cir. 1996), compels the conclusian he has stated an opposition claim. In
McDonnell two Chicago Department of Housiagd Urban Development (HUD) employees,
Mary McDonnell and Thomas Boockmeier, were anonymously accused of sexual misconduct at
work. HUD retained investigators from the Depgent of Defense to investigate the anonymous
allegations. McDonnell and Boockmeier compéalrabout the manner in which the issue was
investigated and ultimately dught a Title VIl suit, alleging #t their complaints about the
investigation resulted in Maihnell being ostracized, disdathand ridiculed by management
and Boockmeier being reassigned. The SevEmtuit concluded that there was no causal
connection between McDonnell’s fily of the complaints and thdegjed retaliation against her.
Id. at 259.

DeMasters relies on the portiontbe Seventh Circuit’s opion holding that Boockmeier
had sufficiently stated a claim for retaliation undié@le VII. The Seventh Circuit held that
Boockmeier, McDonnell’s direct superior, eqgga in passive oppositional conduct, consisting
“of failing to carry out his employer’s desitieat he prevent hisubordinates from filing
discrimination complaints.”_Idat 262. Unlike in McDonnelhowever, DeMasters was not
Doe’s superior and had no ability to controledXactions. As such, the concern identified by
the court in McDonnel- i.e., “that employers could obtain immitymfrom the retaliation statute
by directing their subordinates tdkéasteps to prevent other workéas by threat of dismissal or
other discipline) from complaining about discrimination,”atl262— is simply not present in
this case. In contrast the situation in McDonnelDeMasters played no role whatsoever in
Doe’s EEOC charge or Title VII lawsuit, and any private statements he made to Doe in the

context of EAP counseling do not condiprotected oppositional conduct.
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Indeed, there is no allegai of any contact between Band DeMasters between the
EAP sessions in 2008 and Doe’s pursuit of a Title VII claim in 2010. In McDonnell
Boockmeier alleged retaliationrféailing to keep McDonnell from filing an EEOC charge based
on conduct involving both McDonnell and Boockmeigétere, in stark contrast, DeMasters had
no role whatsoever in Doe’s filing of an EE@Barge some two years after DeMasters provided
EAP counseling. The retaliation claim is simfdy too attenuated in this case to constitute
oppositional activity protected under Title VII.

V.

In sum, DeMasters fails to raise plausiblegdligons that he engadjén protected activity
under the participation or opposition clause of#43.C. § 2000e-3(a). As a result, DeMasters
has failed to allege a prima faatase of retaliation, and Cagifi's motion to dismiss under rule
Federal Rule of Civil Procedure 12(b)(6) musiGRANTED. DeMasters has already had an
opportunity to amend his complaint, and the tbetieves that further amendment would be
futile. DeMasters’ claim will be dismissed with prejudice.

An appropriate Order will be entered.

Entered:Septembel7,2013
(3 Pichael % Urlonstes

MichaelF. Urbanski
UnitedStateDistrict Judge
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