
J

D  F*œ: OFFICE U ,S. DIST. COURT- 
AT ROANOKE, VA

F1L ED

ALC 2 s 2013

JULIA#. Du , cuERx9K '
% ' ,

?' J jj'h LE

. ;. 
'

IN TH E UM TED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF VIRG INIA

ROANOKE DIW SION

PEGGY W ADE,

Plaintiff,

V.

1CAROLYN W. COLVIN,
Acting Com m issioner of Social Security,
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M EM ORANDUM  OPINION

By: Judge Jam es C. Turk
Senior United States District Judge

Plaintiff Peggy W ade ((tWade'') brought this adion challenging the final decision of the

Commissioner of Social Security (çtcommissioner'), finding her not disabled and therefore

ineligible for both supplemental security income (ç çSSl'') and disability insurance benefits,

(t1DlB''), under the Social Sectlrity Act (ûçAct'') , 42 U.S.C. jj 401-433,. 1381-1383f. This Court

has jtzrisdiction over the action pursuant to 42 U. S.C. j 405(g) and 42 U.S.C. j 1383(c)(3). Both

W ade and the Com missioner filed m otions for Sllmm ar y Judgm ent. ECF Nos. 10, 12. Oral

argum ent was heard on July 25, 2013 and the m otions  are now ripe for disposition.

The primary issue raised by W ade in this case is wh ether the Comm issioner erred in

failing to consider evidence she submitted to the A ppeals Cotmcil, som e of wlzich was obtained

less than three weeks after Administrative Law Judg e (&çAt,J'') Jennifer M . Honw issued a

decision denying W ade benetits. W ade subm its that t he evidence is new and material. She

requests that the Court either rem and the case back  to the Agency iifor further developm ent'' or

that it Gdreverse the ALJ'S decision outright and a ward disability and SS1 benetits.'' ECF No. 1 1 at

8. Defendant counters that the new evidence provide d by W ade was not m aterial both because it

' Carolyn W . Colvin became the Acting Commissioner of Social Sec urity on Febnzary l4, 2013. Pttrsuant
to Rule 25(d) of the Federal Rules of Civil Procedu re, Carolyn W . Colvin is hereby substituted for Mic hael J. Astrue
as the defendant in this suit.
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does not relate to the period on or before the date  of the ALJ'S decision and because the

additional information would not have changed the o utcom e of the case. ECF No. 13 at 1.

For the reasons set forth below, the Cotu't conclud es that Plaintiff's evidence is both new

and material and that a rem and to the Agency for fu rther developm ent is warranted. Accordingly,

the Commissioner's M otion for Sllmmary Judgment is DENIED and Plaintiff s M otion for

Summ ary Judgment is GR ANTED. The Agency's decision is REVERSED and this m atter is

REM ANDED to the Agency pursuant to sentence folzr o f 42 U.S.C. j 405(g) for further

proceedings consistent with this opinion.

1. STANDARD OF REVIEW

W hen reviewing the Com missioner's final decision, t he Court's review is limited to

determining whether the Com missioner's findings are  supported by substantial evidence and

whether they were reached through the application o f the correct legal standards. See 42 U.S.C.

j 405(g); Hancock v. Astrue, 667 F.3d 470, 472 (4th  Cir. 2012). The Commissioner's finding of

any fact is conclusive provided it is supported by substantial evidence. Richardson v. Perales,

402 U.S. 389, 390 (1971). Substantial evidence is d efined as Tisuch relevant evidence as a

reasonable m ind might accept as adequate to support  a conclusion.'' Perales, 402 U.S. at 401;

Hancock, 667 F.3d at 472.Substantial evidence is no t a dtlarge or considerable nm ount of

evidence,'' Pierce v. Undem ood, 487 U.S. 552, 565 ( 1988), but it dtconsists of more than a mere

scintilla of evidence but may be less than a prepon derance.'' Hancock, 667 F.3d at 472 (citation

omitted).

lf the Comm issioner's determinations are supported by substantial evidence, a reviewing

court may not substitute its judgment for that of t he Commissioner, but instead must defer to

those determinations. Hays v. Sullivan, 907 F.2d 14 53, 1456 (4th Cir. 1990); 42 U.S.C. j 405(g);

Accordingly, tûliqn reviewing for substantial evide nce, we do not undertake to reweigh
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contlicting evidence, make credibility determinatio ns, or substitute otlr judgment for that of the

ALJ . . . W here conflicting evidence allows reasona ble m inds to differ as to whether a claim ant is

disabled, the responsibility for that decision fall s on the ALJ.'' Hancock, 667 F.3d at 472

(internal alterations and citations omitted).

II. BACK GROUND

A. Procedural H istory

W ade applied for both DIB and SS1 and alleged a dis ability onset date of December 21,

2 R 22 284-96
. Her claim s were denied on both initial review and o n reconsideration. R.201 1. . ,

62-94.

After a hearing on Febnzary 29, 2012, ALJ Horne iss ued a decision on M arch 28, 2012,

finding that W ade was not disabled due to her abili ty to perform  her past relevant work as a

jeweler. R. 19-33. The ALJ properly utilized the fi ve-step process for determining whether a

claimant is disabled. See Johnson v. Barnharq 434 F .3d 650, 654 n.1 (4th Cir. 2005) (per curinm)

(citing 20 C.F.R. j 404.1520) (the tive steps ask, in sequence, whether the claimant: (1) is

working; (2) has a severe impairment; (3) has an im pairment that meets or equals the

requirements of a listed impairment; (4) can return  to his past relevant work; and if not, (5)

whether he can perform other work). The ALJ first d etermined that W ade meets the instlred

status requirements of the Act through December 31,  2014 and that she has not engaged in

substnntial gainful activity since December 21, 201  1, the amended alleged onset date. R. 24. The

ALJ also concluded that W ade has the following seve re impairments: cervical and ltlmbar

degenerative disc disease, obesity, diabetes m ellit us type 1I, and diabetic neuropathy, but that

none of her impairments or combination of impainnen ts m eets or m edically equals the severity

of any listed impairment. J#. at 24-25.

2 she had initially alleged that she was disabled b eginning Jtme l5 , 2010 but later amended her onset date
to December 21, 201 1. R. 22.
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Based on the evidence before her, including a1l the  medical evidence at that point, the

ALJ determined that W ade had the residual ftmctiona l capacity to perform  the full range of

sedentary work with certain exceptions, to wit: lts he can lift or carry up to 10 potmds, can sit 6

holzrs in an 8-hour workday, and can stand and/or w alk 2 hotlrs in an 8-hotlr workday, with the

option to alternate sitting and standing as desired . She can only perform  occasional climbing,

balancing, kneeling, stooping, bending, crouching a nd crawling (and) would miss up to one

workday per month.'' JA  at 25. Based on this RFC, t he ALJ determined that W ade was capable

of performing her past relevant work as a jeweler a s normally performed. J.p.z at 28. Accordingly,

the ALJ conduded W ade w as not disabled under the Ad .

After the ALJ issued her decision and while W ade's request for review was pending

before the Appeals Council, W ade subm itted addition al medical records and evidence, as

described below. The Appeals Council stated that it  considered the new evidence, but

nonetheless denied W ade's request for review withou t further explanation. R. 1-2. W ade timely

filed this Complaint seeking review of the Agency's  decision.

B. M edical Evidence

1. M edical Evidence Before the ALJ

As the ALJ recited with regard to W ade's m edical his tory, she received m edical

treatment as early as 2008 regarding pain in her ba ck. A thoracic CT scan in November 2008

revealed post myelogrnm and mild degenerative disc disease. R. 457, 460. A lumbar CT scan on

the snme date showed degenerative disc disease, fac et artllropathy and pars fractures of the L4-

L5-S1 levels. R. 462. ln January and Febrtzal'y 201  1, claim ant attended 6 physical therapy

sessions, which resulted in some progress on her pa in scale (from a 6/10 to 2/10) and a somewhat

improved tnlnk range of motion, which allowed her t o complete daily activities with decreased

low back pain. R. 438-52. A Jtme 29, 201 1 ltlm bar M ltl scan revealed m ild spinal canal stenosis
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and severe bilateral neural fornmina nanowing, with  impingem ent upon existing 1.4 nerve roots

at L4-L5. She received an epidural steroid injectio n at the end of July, which helped with the low

back pain, right leg and hip pain, but at an August  201 1 appointment with Dr. Hemphill, her

regular physician, W ade still complained of left 1e g pain. As noted, W ade stopped working and

has not worked from Decem ber 21, 201 1 through the present.

At a January 20, 2012 checkup, Dr. Hemphill issued a report which referenced a letter

from Jnm es Vascik, M .D., and his opinion that Plain tiff was not a candidate for back surgery. Dr.

Hemphill's report indicated that W ade still had sig nitk ant pain down her left 1eg and

recom mended that she obtain a second neurosurgery o pinion and have nerve conduction studies

perform ed. Nonetheless, based in part on Dr. Vascik 's opinion, Dr. Hemphill included in her

report that W ade could probably resum e working on M arch 1, 2012. R. 597, 602. In her decision,

the ALJ gave ççcontrolling weight'' to Dr. Hemphill 's January 20, 2012 report and, in particular,

to Dr. Hem phill's opinion that Plaintiff could prob ably resum e working in M arch 2012. R. 28.

The neurological consultation Dr. Hemphill had reco mm ended was performed by Rollin

J. Hawley, M .D . on January 26, 2012. Dr. Hawley sai d W ade's nerve conduction studies and

EM G of her left lower extremity indicated severe se nsory nelzropathy. He also opined that the

claim ant had bilateral L5-S 1 radiculopathy, causin g her low back, bilateral buttock, and lower

extrem ity pain. For her diabetic neuropathy, Dr. Ha wley suggested continued blood sugar control

and a multiple B vitnmin. For her llzm bar radiculop athy, he suggested conservative care of her

low back including weight loss and pain medications  for her related pain. See R. 754-755.

On Febrtzary 2, 2012, Dr. Vascik inform ed W ade that  Dr. Hawley's electrical study

showed diabetic neuropathy in her lower extremities , which caused num bness and tingling down

her legs. He told her to work with Dr. Hemphill to keep her blood sugar levels under control and

prevent worsening of her symptom s. R. 769.
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2. Additional M edical Evidence Presented to the App eals Council

The additional evidence that Plaintiff presented to  the Appeals Cotmcil consists of

m edical records from April through October 2012, in cluding a record of W ade's return visit to

Dr. Hemphill on April 16, 2012, less than three wee ks after the ALJ'S decision. At that time, Dr.

Hemphill opined that plaintiff was tlclearly in pai n and cnnnot work currently.'' R. 776. She also

referred plaintiff to see Dr. Cannouche for a cervi cal/spinal evaluation and to obtain a second

neurosurgery opinion.

Shortly thereafter, on April 20, 2012, an M RI of W a de's cervical spine was performed,

which was also submitted as new evidence. R. 771-72 . The M Rl showed degenerative changes

especially at C5-C6 and C6-C7; facet joint arthziti s at C4-5 anterior and posterior osteophytosis

at C5-C6 with broad disc osteophyte com plex causing  some im pression on cord and m id central

canal narrowing; and moderate left sided and severe  right-sided fornminal narrowing. J/=.

The records also include a July 3, 2012 report from  Dr. Carmouche, who is an orthopedic

stlrgeon. Dr. Carmouche reviewed W ade's recent diag nostic tests and opined that W ade suffered

from a hem iated disk and that surgery would in fact  help her. Dr. Carm ouche also explicitly

stated that he reviewed Dr. Vascik's note and that he çtdisagreegd) with the suggestion that there

is no suzgical treatment. She has a spine defonnity , m oderate to severe stenosis at 1,4-5 and

severe foram inal narrowing at L4-5.'' R. 798. Dr. C arm ouche also noted that Plaintiff could not

stand upright and was in considerable pain. J .i.

111. DISCUSSION

Plaintiff argues that the additional evidence she s ubm itted to the Appeals Council casts

grave doubt on the ALJ'S tinding that Plaintiff was  not disabled. As the Fourth Circuit has

explained, when additional evidence is submitted to  and considered by the Appeals Council, but

review is nonetheless denied, a court must consider  the entire adm inistrative record, including
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the additional evidence, to determine whether the A LJ'S decision is supported by substantial

evidence. W ilkins v. Sec'y Dept. of Hea1th & Human Servs., 953 F.2d 93, 95-96 (4th Cir. 1991).

The parties agree that, to justify a remand forcons ideration of new evidence, the

evidence must be çtnew and material.'' See ECF No. 13 at 5 (citing W ilkins, 953 F.2d at 95-96);

ECF No. 1 1 at 3 (arguing the evidence submitted to  the appeals council was both (Enew and

material'). As explained by the Fourth Circuit, çsl elvidence is new . . . if it is not duplicative or

ctzmulative . . . (and) is material if there is a r easonable possibility that the new evidence would

have changed the outcome.'' W ilkins, 953 F.2d at 96 . lt must also ççrelategj to the period on or

before the date of the ALJ'S decision.'' ld.

The Agency contends that the additional evidence he re does not relate to the relevant

tim e period, and further argues that the additional  evidence is not material because it would not

have changed the decision of the ALJ. See ECF No. 1 3 at 1, 5-6. As explained herein, neither of

these argum ents is persuasive on the specitk  facts here.

First, although the examinations and tests containe d in the new evidence adm ittedly

occurred after the ALJ'S decision, it is clear that  they relate to im pairments that W ade had during

the relevant period, as well as the severity of- and  restrictions necessitated by- those

impairments. In particular, M s. W ade's impairments did not occur overnight (or during the

colzrse of a few weeks or likely even months). Thus , these new tests and opinions from her

treating physicians relate back to the relevant tim e period. See. e.2., Reynolds v. Astnze, 2008

W L 3910833, *3 (W .D. Va. 2008) (noting that evidenc e from the months subsequent to the

decision of the ALJ were relevant to the period of time adjudicated by the ALJ where there was

no basis to çtsupport . the assertion that (the cla imant's) back condition changed to any

appreciable degree in gthatj three or fotlr month p eriod'' and where an M ltl establishing disc

herniation was completed tçless than two months'' a fter the ALJ'S decisionl; çfs Bird v. Astrue,
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699 F.3d 337, 340 (4th Cir. 2012) (tçMedical evalua tions made after a claimant's instlred status

has expired are not automatically barred from consi deration and m ay be relevant to prove a

disability arising before the daimant's (date of la st instlred) .'').

The Court also fnds tmconvincing the Comm issioner's  argum ents that the new evidence

is not material. Notably, in her decision the ALJ g ave ççcontrolling weight'' to Dr. Hemphill's

opinion (as expressed in January 2012) that W ade co uld probably return to work in M arch. ln

April, however, Dr. Hem phill's opinion, based on ne w inform ation, had changed. Because the

ALJ did not have that evidence, and because the App eals Cotmcil did not consider it, there is no

w ay for this Court to determine whether-or how-the Agency would have reconciled these two

opinions.

Similarly, the new evidence included Dr. Carm ouche' s opinion that W ade suffered from

a herniated disk and that surgery would in fact hel p her. Dr. Carmouche also explicitly stated that

he reviewed Dr. Vascik's note and that he çkdisagre egd) with the suggestion that there is no

surgical treatm ent. She has a spine deformity, m ode rate to severe stenosis at 1.4-5 and severe

formninal nanow ing at L4-5.'' R. 798. M oreover, Dr.  Carmouche noted that Plaintiff could not

stand upright and was in considerable pain. Id. Aga in, there is nothing in the Agency's final

opinion that indicates how to reconcile Dr. Carmouc he's opinion with Dr. Vascik's or why Dr.

Vascik should have been credited instead of Dr. Cnr mouche.

Additionallys one of the reasons that the ALJ disco unted W ade's complaints of pain was

because of the fact that Dr. Vascik's statem ent tha t she did not need surgery. R. 27-28. M uch of

the new evidence, however, supports Plaintiff s com plaints of pain and significantly bolsters

Plaintiff s credibility on this issue. Thus, when p resented with this new evidence, the ALJ may

well m ake a different decision. Sim ilarly, the ALJ said there was no evidence of problem s with

W ade's nrms or hands and thus discotmted her testim ony that she had diftk ulty with hand pain.
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R. 28. But the additional medical evidence in fact supports her claim that her hands and nrms

might have been affected because it showed she had a herniated cervical disk, which could cause

weakness, numbness, pain or tingling in the nrms an d hands. See R. 798.

ln term s of whether rem and is warranted, this case is akin to M eyer v. Astnle, in which

the Fourth Circuit concluded that a remand was prop er. 662 F.3d 700 (4th Cir. 201 1). ln Meyer,

as here, the new evidence included a report from  a treating physician that contradicted the ALJ'S

decision of non-disability. The M eyer court reasone d:

The evidence in this case, however, is not as one-s ided as that in
rother cases previously discussed). On consideratio n of the record
as a whole, we sim ply cnnnot determ ine whether subs tantial
evidence supports the ALJ'S denial of benefits here . The ALJ
ehaphasized that the record before it lacked ççrest rictions placed on
the claim ant by a treating physician,'' suggesting that this
evidentiary gap played a role in its decision. M eye r subsequently
obtained this missing evidence from  his treating ph ysician. That
evidence corroborates the opinion of Dr. W eissglass , which the
ALJ had rejected. But other record evidence credite d by the ALJ
conflicts with the new evidence. The Appeals Counci l m ade the
new evidence part of the record but sllmm arily deni ed review of
the ALJ decision. Thus, no fact finder has m ade any  findings as to
the treating physician's opinion or attempted to re concile that
evidence with the conflicting and supporting eviden ce in the
record. Assessing the probative value of competing evidence is
quintessentially the role of the fact finder. W e ca nnot tmdertake it
in the first instance. Therefore, we must rem and th e case for
further fact finding.

662 F.3d at 707.

Sim ilarly, the Court concludes that the case at bar  requires remand. The new evidence

includes a report from a treating physician, the sn me one that the ALJ assigned ticontrolling

weight'' to with regard to her earlier report. That  physician believed W ade would be able to

retllrn to work at the tim e of the ALJ'S decision, but in a report issued less than three weeks after

the ALJ'S decision, stated that W ade clearly could not work. Furthermore, the additional

evidence from Dr. Carmouche (including his opinion that Plaintiff had a herniated disc and was a
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candidate for stlrgery) conflicts with Dr. Vascik's  earlier report. As noted, tests Dr. Carmouche

reviewed also answer som e of the ALJ'S questions as  to whether W ade's complaints were

credible.

ln short, just as in Meyer,

physician's knewl opinion

ûtno fact finder has m ade any findings as to the tr eating

or attem pted to reconcile that evidence with the co nflicting and

supporling evidence in the record'' and this Court Gscannot undertake'' such an assessment (tin the

first instance. See j.(.1,; see alsos e.c., Burton v. Colvin- , 2013 WL 3551 120, *3 (D.S.C. July 1 1,

2013) (6QIn light of the new evidence that appears to contlict with one or more critical bases in the

ALJ'S opinion, and the lack of explanation by the A ppeals Cotmcil as to why that new evidence

did not affed Plaintiff's disability determination,  the court cannot say that the ALJ'S decision is

d b substantial evidence.'l.3supporte y

IV . CONCLUSION

For the foregoing reasons, this Court REVERSES the defendant's final decision and

REM ANDS for further proceedings plzrsuant to senten ce four of 42 U.S.C. j 405(g). The Court

also DENIES the Comm issioner's M otion for Summary J udgment, ECF N o. 12, and GIG NTS

the Plaintiff's M otion for Smnm ary Judgment, ECF No . 10. An appropriate order shall issue this

day.

3 To the extent that W ade argues that the Appeals C otmcil was detkient for not discussing the new
evidence, the Court disagrees. The decision of the Appeals Council indicates that it did review the ad ditional
evidence Wade submitted, but nonetheless denied rev iew. see R. 1-2 (Notice of Appeals Cotmcil Action) (ûdln
looking at your case, we considered the reasons you  disagree with the decision and the additional evid ence listed on
the enclosed Order of Appeals Cotmcil. . W  fotmd th at this information does not provide a basis for ch anging the
(ALJ'SI decision.''). The Appeals Council's failure  to discuss the additional evidence in any detail, however, is not a
grounds for reversal or remand. W hile it might have  been helpftll to this Court had the Appeals Counci l explained its
determination, there is no such requirement imposed  on the Appeals Council where it denies review. See  M ever, 662
F.3d at 705-06 (the regulatory scheme of the Act do es not require the Appeals Cotmcil to articulate it s reasons for
denying review even where it considers new evidence , although such an analysis içwould (bel helpful fo r purposes of
judicial review'').



The Clerk is directed to send copies of this M em ora ndum Opinion and accompanying

Order to a11 counsel of record.

A
ENTER: This :. ?svay of August, 2013.

es C. Turk
Senior United States Distric Judge


