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STATE PRISON, By: Jam es C. Turk

Senior United States District Judge
Respondent.

Gary Henson, a Virginia inmate proceeding pro K , filed this petition for a writ of habeas

corpus, pursuant to 28 U.S.C. j 2254, challenging the validity of his detention tmder two life

sentences. Upon review of the record, the court summarily dismisses the petition as untimely

filed.

l

Gary Henson was convicted after ajury trial in the Circuit Court of the City of Bristol,

Virginia, of tirst degree murder, robbery, and conspiracy to commit robbery. The Court

sentenced Henson to two life terms plus ten years in prison. Judgment was entered against

Henson on January 7, 2008. He appealed, and the Court of Appeals of Virginia denied his

Henson further appealed to the Supreme Court of Virginia, whichappeal on September 3, 2008.

refused his petition on April 24, 2009. Henson did not file a petition for a writ of certiorat'i to the

United States Supreme Court. On July 27, 201 1, Henson filed a petition for a writ of habeas

corpus in the Circuit Court for the City of Bristol; the Court dismissed the petition
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1on September 15, 2011. Henson did not appeal this habeas nlling to the Supreme Court of

Virginia.

Henson signed and dated his j 2254 petition on September 17, 2012, and mailed it to the

United States District Court for the Eastern District of Virginia, which received it in October 15,

2 The petition alleges the following grounds for relief:2012. (1) cotmsel rested without calling

defendant to testify; and (2) counsel failed to impeach or move to exclude testimony of Tammy

'W illiam s.

11

Habeas petitions filed under j 2254 are subject to a one-year period of limitation. 28

U.S.C. j 2244(d)(1). Generally, this period begins to rtm from the date on which the judgment

of conviction becomes final when the availability of direct review is exhausted. See 28 U.S.C.

3 Under 28 U
.S.C. j 2244(d)(2), the one-year filing period is tolled while anj 2244(d)(1)(A).

1 State court records available online indicate that the circuit court denied Henson's habeas
petition by order dated December 19, 201 1. This discrepancy has no bearing, however, on the court's
determination that Henson's j 2254 petition is untimely under j 2244(d)(1)(A).

2 The case was kansferred to this court on January 3
, 2013, because the court that entered the

conviction is located within the jurisdiction of this court, and Henson is currently incarcerated at Wallens
Ridge State Prison, also located in thisjurisdiction.

3 Under j 2244(d)(1), the one-year period of limitation for filing a habeas petition under â 2254
begins to run on the latest of four dates:

(A) the date on which the judgment became tinal by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United SGtes is removed, if the
applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if the right has been newly recognized by the Supreme Court and
made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.
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inmate's çtproperly filed application for State post-conviction or other collateral review'' is

pending. If the district court gives the defendant notice that the motion appears to be tmtim ely

and allows him an opportunity to provide any argument and evidence regarding timeliness, and

the defendant fails to make the requisite showing, the district court may summmily dismiss the

petition. See Hill v. Braxton, 277 F.3d 701, 707 (4th Cir. 2002).

The court notified Henson by order entered January 17, 2013, that his petition appeared

to be untimely filed tmder j 22444d) and would be dismissed as such after ten days, tmless

Henson provided additional infonnation demonstrating that his petition was timely or that it

should, nevertheless, be addressed on the merits. The ten days has passed with no further

response from Henson.

After reviewing Henson's submissions, the court concludes that he did not file his j 2254

petition within the one-year filing period prescribed by j 2244(*. The Supreme Court of

Virginia dismissed Henson's direct appeal on April 24, 2009. Henson then had ninety days to

file a petition for a writ of certiorari in the United States Supreme Court.4 As Henson did not tile

for certiorari, his City of Bristol convictions became final under j 2244(d)(1)(A) on July 23,

2009, and his one-year period to file a j 2254 petition began to nm.That period expired on July

5 t the earliest
, more23, 2010. Henson did not file his j 2254 petition until September 17, 2012, a

than three years after his convictions became final. Henson's state habeas petition was filed

more than a year after the federal filing period ended and, thus, cnnnot toll the tiling period tmder

j 2244(d)(2). Henson also does not state facts on which he would be entitled to have his federal

filing period calculated tmder any of the other subsections of j 2244(d)(1). For these reasons,

4 see Rules of the Supreme Court of the United States, Rule 13(1).

5 Generally, a prisoner's habeas petition is deemed filed when he delivers it to prison oftkials for
mailing to the court. See Rule 3(d), Rules Governing j 2254 Cases; Houston v. Lack, 487 U.S. 266
(1988).
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the court tinds that Henson's j 2254 petition is untimely under j 2244(d)(1)(A) and must be

dismissed, absent a showing of grounds for equitable tolling.

Equitable tolling of a sututory limitations period is available only in Slthose rare instances

where-due to circumstances external to the party's own conduct-it would be unconscionable to

enforce the limitation period against the party and gross injustice would result.'' Rouse v. Lee,

339 F.3d 238, 246 (4th Cir. 2003) (en banc) (quotation marks omitted). Thus, to be entitled to

equitable tolling, an otherwise time-barred petitioner must present exceptional circllmstances that

prevented him from filing on time and must demonstrate that he has been duly diligent. Pace v.

DiGuglielmo, 544 U.S. 408, 418, and n. 8 (2005). Generally, petitioner's pro #..: stams and

ignorance of the 1aw are not suftkient grounds to justify equitable tolling, because these

conditions are not extraordinary or external to petitioner.United States v. Sosa, 364 F.3d 507,

512 (4th Cir. 2004).

In his petition, Henson offers three reasons that the court should not dism iss his habeas

claims as untimely: (a) Henson cannot write well because he has only a fifth-grade education;

(b) when Henson asked another inmate to help him tile a habeas petition, that inmate ççripgpled

him off '; and (c) the Wallens Ridge law library provides çlspecitk case search only'' and does

not allow inmates to do ttproper research.'' (DE 1, at 12.) 'I'he first of these two circumstances

are not extemal to Henson, as he knew of his limited education and chose to seek the inmate's

help with his habeas petition. The third circumstance- the prison 1aw library's shortcomings-

are not sufficient to support a grotmd for equitable tolling, because Henson fails to demonstrate

any particular respect in which these conditions prevented him from filing a timely petition.

Henson also fails to state facts showing that he diligently pursued his rights, and the fact that he

waited two years to file his state petition and another year after that to file his federal petition

4



weigh against a finding that he was duly diligent.Finding no ground on which Henson may

invoke equitable tolling, the cotu't dism isses Henson's petition as untim ely filed. An appropriate

order will issue this day.

The Clerk is directed to send copies of this memorandllm opinion and accompanying

order to petitioner.

X/day ofyebruary
, 2013.ExrrsR: This g

Senlor United States Dis ' Judge
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