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By: H on. Jackson L. Kiser
Senior United States District Judge

Timothy W ayne W right, a Virginia inmate proceeding pro ses filed a petition for a writ of

habeas corpus, pursuant to 28 U.S.C. j 2254, to challenge his convictions entered by the Circuit

Court of Amherst County. Respondent filed a motion to dismiss, and petitioner responded,

making the matter ripe for disposition. After reviewing the record, l grant respondent's motion

to dismiss because petitioner's claims are procedurally defaulted.

1.

The Circuit Court of Amherst County sentenced petitioner on December 10, 2008, to,

inter alia, sixty-three years' incarceration for discharging a tireanu from a vehicle, shooting into

an occupied vehicle, tirst-degree murder, and using a firearm in the com mission of a murder.

Trial Counsel was permitted to withdraw from representing petitioner, and the Circuit Court

appointed another attomey (lûFirst Appellate Counsel'') to plzrsue an appeal with the Court of

Appeals of Virginia.

The Court of Appeals of Virginia denied the subsequent appeal, holding that First

Appellate Counsel's argument challenging the sufticiency of the evidence had not been

preserved for appeal by Trial Counsel and that, regardless, First Appellate Counsel's arguments

challenging witnesses' credibility would not m erit relief. First Appellate Counsel filed an appeal
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to the Supreme Court of Virginia, arguing, inter alia, several ineffective assistance of Trial

Counsel claims, but the Supreme Court of Virginia dismissed the appeal as not properly

perfected, pursuant to Supreme Coul't of Virginia Rule 5:17(c), because the petiticm for appeal

difailled) to assign enor'' to the Circuit Court's ruling. Wright v. Commonwea1th, No. 091863,

slip op. at 1 (Va. Nov. 13, 2009).

As a result of this dismissed appeal, the Circuit Court of Amherst County granted

petitioner's first pro se state habeas petition for the claim that he had been wrongfully denied his

1right to appeal to the Suprem e Court of Virginia. Based on the Circuit Court's tinding, the

Supreme Court of Virginia permitted petitioner to file a delayed appeal with newly-retained

counsel (ttsecond Appellate Counsel'). However, the Supreme Court of Virginia dismissed the

subsequent appeal because Second Appellate Counsel failed to Escomply with the requirem ents of

Rule 5:17(c)(1)(iii)'' to ttlist the specitic errorts) in the lower court proceedings upon which

appellant intendled) to rely.'' Wrkht v. Commonwealth, No. 1 10191, slip op. at 1 (Va. May 16,

2011).

Petitioner, still proceeding with Second Appellate Counsel, filed a second state habeas

petition with the Circuit Court of Amherst County, arguing that First Appellate Counsel's

representation to the Court of Appeals of Virginia was inadequate because the Court of Appeals

would have vacated the convictions if First Appellate Counsel had argued different issues. The

Circuit Court of Amherst County dismissed the second habeas petition as successive, pursuant to

1 Notably, the Circuit Court of Amherst Cotmty also dismissed all other claims, including claims of ineffective
assistmlce of Trial Cotmsel, with prejudice as procedttrally barred or meritless. Petitioner did not appeal the Circuit
Court's ruling to the Supreme Court of Virginia.



Virginia Code j 8.01-654(B)(2), because $he facts underlying the claims were available to

petitioner before he filed the first state habeas petition.

Petitioner, still proceeding with Second Appellate Counsel, appealed to the Suprem e

Court of Virginia, arguing 1) the Circuit Court erred by finding the second state habeas petition

procedurally barred as successive, and 2) First Appellate Cotmsel rendered ineffective assistance

of counsel. The Supreme Court of Virginia refused to consider the first claim and dismissed the

second claim for not complying with Rule 5: 17(c)(1)(iii) because petitioner did not address the

Circuit Court's ruling.

Petitioner now argues seven main claim s in the instant federal petition, which respondent

asks m e to dism iss as procedurally defaulted.

The Circuit Court of Amherst County violated petitioner's due process and equal
protection rights when it:

a. Admitted Eiprejudicial evidence of gpetitioner'sl alleged propensity for violence,''
namely (i) statements suggesting petitioner committed war crimes in lraq, (ii)
video and photographs of petitioner's assault on a fellow inmate, (iii) evidence of
weapons recovered in petitioner's truck, and (iv) evidence regarding petitioner's
M yspace page;

b. Provided the jury with û$a tlight instnlction which is prohibited by the Virginia
Stlpfem e COu14'''

içrAwjdmittred) video evidence without a proper foundation or chain of custody'';

d. Refused to permit the defense to cross-exnmine a state police investigator
tsregarding whether there had been a cover-up or ignoring of the evidence in the
petitioner's case by the police who were involved'';

e. Overnzled Cûthe defense's objection to the question posed by the prosecution to its
witness, Austin Whitten, and his answer as being prejudiced and unrelated to
either the case or the prosecution's necessity to prove the petitioner's charges; and



Sustained ûûthe Commonwealth's objection to the defense's proffering
Defendant's Exhibit A for the purpose of defending against the Commonwealth's
proffering of the petitioner's M yspace page.''

The Commonwealth Cûviolated the essence of the Bradv nzle'' and petitioner's due process
and equal protection rights when it:

a. Presented testimony it knew to be perjured from witnesses ûCJ. Finney, B. Stanley,
E. Turner, J. Davis, Emily Tupin, Shane Bailey and D. Doss'';

b. Presented evidence of petitioner's prior bad acts; and

c. Failed to investigate the case and ttinstead determined . . . their theory of the
petitionergl being guilty of a crime that he did not cogmlmitgl.''

ûtgléaw enforcement agencies involved in and with the petitioner's case, committed
multiple errors in violation of petitioner's right to gdjue (plrocess and relqual
gplrotection,'' when they:

a. Obtained a warrant for his arrest with testimony they tdknew to be false''; and

b. tégNjever once mentioned or admitted to the fact that trajectory or trace evidence
had been completed on the victim's vehical gsicl which would have been critical
to the case of the petitioner in determining the actual height of the vehical gsic)
which was used in the commission of the crime, thereby potentially providing
exculpatory evidence of the petitioner's innocence.''

4. The evidence presented at trial was insufficient to establish petitioner's guilt.

5. Petitioner was denied the effective assistance of First Appellate Counsel because cotmsel:

a. ttgl7lid not adequately represent gpetitioner) as required by the Sixth and
Fourteenth Amendments''' and7

gFjailed to present a Ctconstitutionally adequate appeal,'' which dswould have (had)
a reasonable probability of a reversal of gpetitioner'sj conviction.''

6. Petitioner was denied the effective assistance of Trial Cotmsel because Trial Counsel
ddcommittgedl errors that were both deficient and prejudicial to the petitioner'' and f'urther
violated his due process and equal protection rights, nnm ely by:

a. Failing to m ove for a change of venue premised upon the publicity around
petitioner's case;



b. Failing to dtmove or bring a motion for a judgment of acquitgtjal at the time the
rosecution rested its case'''P ,

c. Stipulating without petitioner's consent that the gun used in the murder belonged
to petitioner;

d. Failing to tdmake an adequate examination of the evidence received through
discovery,'' and if he had, he would have been able to (timpeach the testimony of

several officers'' with respect to whether a trajectory analysis had been performed;

e. Failing to (çadequately examine, investigate and prepare for the introduction of
technical and technologically advanced evidence in the form of cell phone
records'';

Failing to ûdadequately exnmine, investigate and prepare for the introduction of
teclmical and technologically advanced evidence in the form of cell phone
records'';

g. Failing Ctto object for the record (tol the perjured statements and testimony of co-
defendant Justin Davis, prosecution informants, gandl James Fimwy, B. Stanley,
B. Tlzrner . . . , E. Nicole Turpin, Shane Bailey, and Inv. D. Doss'';

h. Admitting his failure to remember case 1aw concerning Stopening the door for
(thel prosecution to explore prior bad acts'';

Failing Sito object to prosecution's proffering of the petitioner's prior bad acts to
show guilt of the crim e with which he was charged when those prior bad acts
were not suggestive of or relative to the petitioner's charges or crimes'''

Failing to notify petitioner that his request for representation by a member of the
United States M arine Corps Judge Advocate General Corps tswas returned to the
state'';

k. Failing to object to the court's ttproffering of a first-degree murderjury instruction
when the Commonwea1th clearly failed to show beyond a reasonable doubt all
aspects of tirstl-ldegree murder'''

Failing to object to the Commonwealth's Csproffering of the petitioner's Myspace
page'' on grounds of authenticity',

m. Failing Etto object to the Commonwealth's using Exhibit 61 to allow three of the
prosecution's witnesses to identify the petitioner with that one suggestive picture



and not a line up or pack of pictures for an unbiased identitication'';

Failing to properly subpoena Assistant Comm onwealth's Attorney Stephanie S.
M addox, which prevented petitioner from questioning her Cûand obtaining critical
evidence that would potentially exculpate him after she withdrew . . . from the
case''' and

o. Failing to move to suppress Edevidence and/or testimony'' which prejudiced
petitioner because it inflamed the jtu'y.

7. The ends of justice exception, as set fol'th in Rule 5:1 7 of the Rules of the Supreme Court
of Virginia, should ojerate to ttdictate that this petition be treated as though it were
(petitioner's) initial dlrect appeal.'' Petitioner further claims, again, that he was denied
the effective assistance of counsel during his initial appeal to the Court of Appeals of
Virginia by First Appellate Counsel's reliance on the weakest of a11 available appellate
issues.

Notably, petitioner does not allege an ineffective assistance of counsel claim against

Second Appellate Counsel, who failed to perfect the delayed appeal to the Supreme Court of

Virginia, filed the successive state habeas petition, and fled the appeal of the successive state

habeas petition.

Il.

Petitioner argues in claim 7 that 1 should broadly intelw et Supreme Court of Virginia

Rule 5:17 to allow him to refile his claim s to Virginia's appellate courts. A federal court may

grant habeas relief from a state court judgment ûtonly on the ground that gthe petitioner) is in

custody in violation of the Constitution or laws or treaties of the United Statesv'' 28 U.S.C.

j 2254($. Accordingly, federal habeas relief is not available to correct interpretations of state

law, like Rule 5:17, that do not implicate any federal right. Hailey v. Dorsey, 580 F.2d 1 12, 1 15

(4th Cir. 1978) (çdMatters of state law not involving federal constitutional issues are not

6



appropriate grounds for federal habeas corpus relief.''). Thus, 1 decline to consider the merits of

claim 7 based on an interpretation of Virginia law.

111.
A .

A federal coul't 4tm ay not grant a writ of habeas corpus to a petitioner in state custody

unless the petitioner has first exhausted his state remedies by presenting his claim s to the highest

state court.'' Baker v. Corcoran, 220 F.3d 276, 288 (4th Cir. 2000). See 28 U.S.C. j 2254(b)

(mandating exhaustion). The purpose of exhaustion is to give tdstate courts a fu11 and fair

opporttmity to resolve federal constitutional claims before those claims are presented to the

federal courts.'' O'Sullivan v. Boerckel, 526 U.S. 838, 846 (1999). The exhaustion requirement

is satistied by finding that the ûtessential legal theories and factual allegations advanced in federal

court . . . rareq the snme as those advanced at least once to the highest state court.'' Pruett v.

Thompson, 771 F. Supp. 1428, 1436 (E.D. Va. 1991), aff d, 996 F.2d 1560 (4th Cir. 1993)

(citing Picard v. Connor, 404 U. S. 270, 275-76 (1971:. Therefore, petitioner must present both

the same argum ent and factual support to the state court prior to filing the claim  with a federal

court. Anderson v. Harless, 459 U. S. 4, 6-7 (1982).

Petitioner argued instant claims 1(a), 1(c)-(t), 2, 3, 4, and 6 in his tirst, pro se state habeas

petition to the Circuit Court of Amherst County, but he did not appeal the dismissal of these

claims to the Supreme Court of Virginia. Also, petitioner has not presented claims 1(b) and 7 to

the Suprem e Court of Virginia in any prior appeal. Consequently, petitioner failed to exhaust

state court remedies for claims 1-4 and 6-7.



B.

((A claim that has not been presented to the highest state court nevertheless m ay be

treated as exhausted if it is clear that the claim would be procedurally barred tmder state 1aw if

the petitioner attempted to present it to the state court.'' Baker v. Corcoran, 220 F.3d 276, 288

(4th Cir. 2000) (citing Gray v. Netherland, 518 U.S. 152, 161 (1996:. (tg-flhe exhaustion

requirement for claims not fairly presented to the state's highest court is technically met

when . . . a state procedural rule would bar consideration if the claim was later presented to the

state court.'' Matthews v. Evatt, 105 F.3d 907, 91 1 (4th Cir. 1997) (citations omitted)

(overturned on other grounds by Miller-El v. Dretke, 545 U.S. 23 1, 24 1 (2005)).

Unexhausted claim s 1-4 and 6-7 are treated as technically exhausted because the state

laws that govel'n successive habeas petitions and the tim e to appeal procedurally bar petitioner

from returning to state court to present the claims to the Supreme Court of Virginia. See VA.

CODE j 8.01-654(B)(2) (ttNo writ shall be granted on the basis of any allegation of facts of

which petitioner had knowledge at the time of filing ally previous petition.'l; id. j 8.01-

671(A)(i) (setting a three-month limit to file a petition for appeal from a trial court to the

Supreme Court of Virginia); id. j 8.01-675.3 (setting a thirty-day limit to note an appeal from a

trial court to the Court of Appeals of Virginia for final criminal judgments). See. e.c., Whitley v.

Bair, 802 F.2d 1487, 1500 (4th Cir. 1986) tttgFlailtlre to appeal claims disposed of by a state

habeas trial court constitutes a procedtlral bar to ftlrther federal review of such claims.'').

Consequently, claim s 1-4 and 6-7 are treated as technically exhausted because of Virginia's

procedural nzles.



A petitioner also procedurally defaults a federal habeas claim when a state court declines

to consider the claim's merits on the basis of an adequate and independent state procedural rule.

Hedrick v. True, 443 F.3d 342, 359 (4th Cir. 2006). A state court's finding of procedural default

is entitled to a presumption of correctness, provided two foundational requirements are m et. 28

U.S.C. j 2254(d)', Clanton v. Mtmcv, 845 F.2d 1238, 1241 (4th Cir. 1988). First, the state eourt

must explicitly rely on the procedural grotmd to deny petitioner relief. Y1st v. Nunnemaker, 501

U.S. 797, 802-03 (1991); Hanis v. Reed, 489 U.S. 255, 259-61 (1989). Second, the state

procedural rule used to default petitioner's claim must be an independent and adequate state

ground for denying relief.Ford v. Georgia, 498 U.S. 41 1, 423-24 (1991); Harris, 489 U.S. at

260. A state procedural rule is ttindependent'' if it does not depend upon a federal constitutional

ruling and isadequate'' if it is tirmly established and regularly or consistently applied by the state

court. Yeatts v. Alwelone, 166 F.3d 255, 263-64 (4th Cir. 1998).

Although petitioner presented claim 5 to the Supreme Court of Virginia via Second

Appellate Counsel's appeal of his second state habeas petition, the underlying petition prepared

by Second Appellate Counsel was dismissed as successive, pursuant to Virginia Code j 8.01-

654(B)(2), and the specitk claim was dismissed for petitioner's failtlre to comply with Supreme

Court of Virginia Rule 5: 17(c)(1)(iii). Virginia Code j 8.01-654(B)(2) and Rule 5:17(c) are

clearly recognized independent and adequate state laws that procedurally bar petitioner from

seeking federal habeas relief. See Grav, 518 U.S. at 162 (holding that a claim barred by Va.

Code Alm. j 8.01-654(B)(2) was çtnot cognizable in a federal suit for the writ''l', Clacett v.

Angelone, 209 F.3d 370, 379 (4th Cir. 2000) (holding a claim was procedurally defaulted

because it had been barred in state court by Virginia's rule against successive habeas petitionsl;



Mueller v. Ancelone, 18 1 F.3d 557, 584 (4th Cir. 1999) (finding that the petitioner's procedtlral

default pursuant to Supreme Court of Virginia Rule 5:17(c) was an independent and adequate

state ground to foreclose review of the federal claim). Accordingly, petitioner has procedurally

defaulted al1 of his federal habeas claims.

A federal court may not review a procedurally defaulted claim absent a showing of cause

and prejudice or a fundamental miscarriage of justice. Coleman v. Thompson, 501 U.S. 722, 750

(1991). The existence of cause ordinarily turns upon a showing of ineffective assistance of

counsel, a factor external to the defense that impeded compliance with the state procedural nzle,

or the novelty of the claim. 1d. at 753-54; Clozza v. Murrav, 913 F.2d 1092, 1 104 (4th Cir.

1990). See Martinez v. Rvan, - - U.S. , 132 S. Ct. 1309 (2012) (creating a limiting

qualification to Colem an for tdsubstantial'' claim s of ineffective assistance of trial counsel where

the (ûcause'' was either no counsel or the ineffective assistance of counsel during the initial state

collateral proceeding). A petitioner's unfnmiliarity with 1aw or a court's procedural rules does

not provide a basis for establishing cause. Sees e.R., Harris v. M cAdory, 334 F.3d 665, 668-69

(7th Cir. 2003) (finding that a petitioner's pro se status does not constitute adequate ground for

cause). A Ctfundamental miscarriage of justice'' occurs in the extraordinary case where 6ûa

constitutional violation has probably resulted in the conviction of one who is actually innocent.''

Murrav v. Canier, 477 U.S. 478, 495 (1991).

Petitioner cnnnot establish that a fundamental miscaniage of justice exists because a

review of the trial record reveals that petition killed the victim by shooting a firearm from his

vehicle at the victim , who was driving another vehicle. Although given the opportunity,



petitioner, now proceeding pro-  se, does not address any eause and prejudice to excuse his

procedural default. Petitioner does not allege any claim of ineffective assistance of counsel

against Second Appellate Counsel, and it is not a district court's obligation to investigate and

construct claims of cause and prejudice sua sponte on behalf of a pro se litigant. See Brock v.

Canoll, 107 F.3d 241, 243 (4th Cir. 1997) (Luttig, J., concurringl; Beaudett v. City of Hampton,

775 F.2d 1274, 1278 (4th Cir. 1985); Gordon v. Leeke, 574 F.2d 1147, 1151 (4th Cir. 1978)

(recognizing that a district court is not expected to mssume the role of advocate for a p-ro se

plaintifg. See also Grav, 518 U.S. at 162 (ttBecause petitioner makes no attempt to demonstrate

cause or prejudice for his default in state habeas proceedings, his claim is not cognizable in a

federal suit for the writ.''). Accordingly, petitioner fails to excuse his procedlzral default of

claim s 1-7, and the petition m ust be dism issed.

lV.

For the foregoing reasons, l grant respondent's m otion to dism iss and dismiss the petition

for a writ of habeas corpus. Based upon my tinding that petitioner has not made the requisite

substantial showing of a denial of a constimtional right as required by 28 U.S.C. j 2253/), a

certificate of appealability is denied.

The Clerk is directed to send a copy of this Memorandum Opinion and the accompanying

Order to petitioner and counsel of record for respondent.

1 day ot- July
, 2013.ENTER: This

)

Se 'or United States District Judge


