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In its prior tncmorandum opinion grantillg the defkndants' Inotion for partial dismissal, the

court concluded that I-lufPs claims against the Sherifps Ofllce and Shcriff W inston in his oflicial

capacity arc barred by the Eleventh Alncndtnent to the United Statcs Constitution, svhich iiprottcts

ttnlvilling statcs fion) stlit in fcderal cotlrtv'- as Nvell as l'tarmgsl ofthe gsjtale' and (sjtatc ofllcials-''

Bland y, Robqrys, 730 12.3d 368, 389-90 (4t11 Cir. 20 1 3) (quoting Mt. lrlk-qtlhy City %ç.1).s-I(.)i..s1,,.-B#= of-

l:-tluc. v, Doyle- 429 U .S. 274, 280 ( 1 977)'.). ln fcaching this decision, thc court rejccted the

plaintitrs argtlmellt tllat USERRA abrogatcs E lcventh Amcndment ilnlnunity. The court

cxplaincd as fol lows :

ktcongress lnay abrogatc thc Statcs' constitutionally sccurcd ilnmunity froln suit in
fkderal court only by npaking its intcntion unnnistakably clear in the languagc o1- thc
stattlte.à' Atascadero Statc l-losp. v. Scanlon, 473 U.S. 234, 242 (1 985)-, sce also
Selninole el-ribc 0.1.' Fla. v. Florida, 5 1 7 U.S. 44, 55 ( l 996) (b%congrcss' intcnt to
abrogatc tlle Statcs' immullity fron) suit must be obvious fronl a clear lcgislativc
statclncnt.''') (intcrnal citation and quotation lnarks olnittcd). A revieu? of-
tJSI'C.IIl.RA. 's opcrative tcxt rcvcals no such intention ot1 thc part of Congrcss.
U SE' RRA. 's itlrisdictional stattltc, which Nvas amendcd in 1 998, statcs tllat tkdcral
di strict ctltlrts s'shall havc'' j tlrisdiclion -tlliln the casc (.-,,1- an action against a private
enlployer by a person-'' 38 U.S.O. ï,19 4323(b)(3) (en4phasis added). By c011trast,
thc stattlte providts that -ùl'i'1n thc case ot- an action against a Stale (as an eluployer)
by a pcrsol), the action l-naNa' bt bl-ought in a State cottrt ofcompctent jurisdiction in
accordallce Nvitl) the lasvs of thc State.'- 38 U.S.C. j.* 4323(b)(2) (emphasis added).
A s othcr ci rcuits have recog nized, tllc statutc' s pernlissivt lang. uage reg arding
private actions against statc elnployers è'does not cvincc an intcnt to grant f-edtral
jurisdiction ovcr actions brotlght by intl' ividuals against statts, gor) m'l intent to
abrogatc tlle statcs' sovereigll imlnunity-'' rrownsend v. lJniv-'. ofAlaska, 543 I7.3d
478, 484 ('9th Cir. 2008). Itlstcad, iktt jhcsc provisions delnonstratc that Congrcss
kncsv how to provid e for tktlerktl jurisdiction but speci tically chose not to do so for
USE RRA clailns brotlght by inklividuals against states as elmployers-'' M' clntosh
y, P;)r1ri..tl.'. gç, 540 12.3d 3 l 5- 32 l (5tl1 Cir. 2008)-

-l-llis colpclusion is furthcr stlpported b)' tllc legislative history of- the 1 998
alnentlnncnts. Unlikc thc currcnt statute, thc prc- l 998 vcrsion tiprovided that
ç tt lhe dislrict courts of the Unitetl Statcs shall have jttrisdiction' over a11 USE'.ItItA
actions, incltlding thosc brought by :1 person against a statc elnployer.'' Tovvnsend,
543 17.3d at 484 n.3 (citing Pub. l-. No. 1 03-353 j 2, 10# Stat. 3 1 49, 3 1 65 (1 994)).
By amcndillg thc statute to its currktnt lbrln, Congrcss climiltatcd thc blanket grant
ofj urisdiclion to tkderal cottrts over :111 USE X. claims, and replaced it with a

3



provision that refers only to thc ability of ilhdividuals to bring clailns against statcs
as elllployers in state coul't. As tlle Unitctl Statcs Court of Appcals for thc Ninth
Circuit exp lained in Townsend, -tI)t1' he underlying reason for these an,endn4cnts Nvas
that Congress was concerned about the Suprelne Cottrt's then-recent dccision in
Sclninole Tribe,'' in which Vtthc Court lleld that Congress may abrogatc a state's
soverci gn ilnmunity onl).' when acting pursuant to its poNvcrs under j. 5 of tht
Fourtecntll Anlendments'' and not whell il is acting pursuant to the powers
enumcratcd in Article 1. 1(1. at 383 (citing Seminolc Tribe, 5 1 7 U.S, at 59, 72-73).
Thc lcgislative history t'makes plain'' that thc purpose of the amcndlncnts ttvvas to
solvc thc Senlinole -l-ribe pl'tllllcm,'' and it ibis devoid ot-' any statelncnt or suggestion
tilat Congrcss intended to authorizc individtlals to bring actions against statcs in
jktlcral court,'' Id. . . . . . . . . . . . . .1

l Iuff v. Officc 01- thc Sheriff, No. 7 : 1 3-cv-()0257! 20 1 3 SVL 60 1 8988, 20 1 3 U.S. Dist. LEXIS

1 6 1 954, at *6 ( 5V.I'). Va. Nov. 1 3, 2() l 3). l7or tllese reasons, the court llcl(I that it lacked

j urisdiction os-cr tlle 1-) lainti t-t- s claifl'ls tbr datnagcs againsl the Shcri 1:-f s t.')' l-t-icc and Sheriff

ï'Vinston in his oftscial capacity and. thus. gralltcd tlle d' cfcndanls' lnotion to disnliss those clainxs.

l lu fl- has noqv luovcd for recollsidtration. A. llernatively, she requcsts lcavc to f5le an

intcrlocutory ttppeal .

Discussion

A'lotion for Reconsitleration

Tlle court assumes that I-luft's lnotion lbr recllnsid cration is $5 1ed purstlant to Rule 54(b) of

thc Fcdcral Rtllvs of Civil Procetl' tlre. Under this rttte, kta district court retains thv poxvet to

rcconsitlvr and lnodify its interlocutory jtldgnpents, . . . at any tinhc prior to llnal j tldglnent svhen

stlcll is hsul-raatcd-'- Am. Ca1-1()t! z4ss - 11 $.'. s'Iurpllv l't-arllls. lnc-, 326 F.3d' 505, 5 1 4- 1 5 (4tl1 Cir.

2003 ). -I'l1e resoltltion of a l'notion f(,lr reconsideratiol) 15 lcd pursuant to this rulc is 'bcolmmittcd to

thc distrelion oj'- the distric.t court.-' lkl. at 5 l 5 . I 11 ligllt ot- such discretion, wttn-llotions fbr

reconsidcration of interlocutory l'.ll-(1ers artt llot stlbjcct to thc strict stalldartls applicable to lnotions

tbr reconsideration 01- a final judglncnt-'* Id. at ,5 1 4. Nonetheless, kidoctrincs such as lavv of the

case . . - have evolved as a nzeans of guid ing'' a d istrict court's discretion to reeonsider or revise



intcrloctltory Onlcrs. 1(1, at 5 1 5 (citing Scinlan v. Wa.rlzer-l -anpbcrt Co.. Inc-, 845 J7.2t1 66, 69 (4th

Cir. 1 988)(). Undcr this doctrinc, :1 prior dccision nlust bc fbllosvcd unlcss $k( 1 ) a subscquent trial

produces substantially different cvidcncc, (2) controlling authorily has since lmade a contrary

decisioa of 1115$.. applicable to thc issue, or (3 ) thc prior dccision Nvas cltarly crroneous and Nvould

Vvork manl f CS t 1 n
v) tl St 1 CC . 1d' (quoting Seiman, 245 F .2d at 691).

In sceking reconsideration ol- the court-s prior decisiol) to dismiss thv clailns against the

Slleriff s Ofticc alld' Sheriff q/inston in llis offlcial capacity, l'ltlff nlakes tqvo arguments: ( 1 ) that

Sheriff- yvinston is llot an arm of thtl stattt and , thus, that l)e is not cntitled lo Elcvtnth Annendment

immunity in his offscial capacity as Shcri ff; Itnd (2) that even i 1- he is an arn: of thc state, his

immunity to suit in fkdcral cotlrt is valitlly abrogated b)r USERRA, F or the following reasons, the

cotlrt concltldes that both arguments arc îvithottt merit.

Contrttry to hcr t'irst argtllncnt, l Itlff previotlsly conccded, in llcr supplenncntal bricf, that

t lle Slleri fl- il1 l)i s o fticial capac ity, is collsidcrcd an arnl o 1- thc statc for ptlrp oscs ('.)f' thc E lcventh!'

A nlcndmcnt. Scc llocket N' o. 1 2, P1 .' s Stlpp. Br. at 4 ('z-l-his lawsuit seeks dalnagcs fronx actions

and/or onAissions cotnlnitted by the Itoanoke County Sheri 1-1- in his professional capacity. A s

counsel for the delkndants havc higlllightcd. a suit against a Virginia Sheriff in llis professional

capacity is ultimately considcrcd a stlit against the Statc itscltl'') (citing Nlccoy v. Chcsqlxake

L,' o rr . Ct r . . 7 8 8 lt- . S u p p . 89O , 8 9 3 ( l'! . I ) . à1 a . 1 9 92 )) . I Ier concession was understandable, given

tl:c long li nc of d cc isions to that eftkct. Sçqs ç,g., Vollctte v. qpatson, 937 F . Supp. 2d 706, 714

(1::-. 17. 'Va. 20 1 ,3) (noting that ltfedcral district courts applying Virginia law? have repeatcd ly held

tllat Virgillia Slluri ff-s and their deput ies, are tstate oft-icttrs' lbr the ptlrpose ot- tl4e Eleventl!!

rxlncntllnent--l ('ci ting casesl; tlcl-naehl icll v. Johnson, N'o. 7: 1 2c:,263, 20 1 3 ïV. 1..- 559234, 20 1 3

U.S. Dist. l .l'!X IS 20 l 4 7, at +4 ( NV. D. Va. l'-cb. 1 4 , 20 1 3) (elnphasizing that t-gtlherc is considcrablc
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authol-ity holding that the E levunth Alllcndmcnt precluklcs . . - oflicial-capacity suits against

Virginia Slleri l-l-s and tlteir dcpttties bccause lllcy' a l.e stttte, not local, ol-ticials,'' and t'inding vs14t)

rcason to depart frolm that autlpority--) ( c iting cases). ïvhile l4ul)- nou' scûks to reverse coursc, she

cites no case laqv 10 support thc al-gunpcnt that Shcl-i 1-1: W illston is a county taflqcial, for u./llorn the

lïleventh Alncndmcnt providcs no protcction. Indecd, this argument is contrary to existing

precedent. Sce Jenkins v. Wçatherholtz, 909 F.2d 105. 107 (4th Cir. l 990) (holding that Virginia

Sheriffs arc ''independent constitutional officcrl'sl,-- and that deputies, wllo serve at the discrction

of Sheri l-t-s, arc 'inot en4ployccs ()t' tlle local govcrning body''); Carravvay v. l4ill, 574 S.E ,2d 274,

276 (Va. 2003) ('-yvl)ilc constitutional ofllccrs may pcrfonn certain functions in conjunction Nvith

units of county or municipal govcrnmento neither tlle oflsccrs nor their oflsccs arc agencies of such

' ov-erl-llllesltal tlniss '')g . . A. ccortlillgly. l Ittll'Y s f'irst argulnent provides 1.10 basis lbr reconsidcration

* 
. 'N . 

* . : *
o l the ctltll t s pl cvlotts dec lslon.

Huff- s sccond argtlnpent - tllat USE RRA validly abrogatcs the statcs' inanhunity from suit

in tkderal cottrt - is also unavai ling, -1-0 supporl tllis argulnent, I-luff contintlcs to asscrt that

Congress llas tllc atlthority, pursuant to its svar powcrs, to stlbjcct statc entities to privatc USEIU:A

claims in tkderal court. I-lovvcvcr. this asscrtion ptlts thc cart beforc the horsc. lt is wcll

established tha. t non-consentillg stales cannot bc subjectcd to private suit in lk' deral cottrt 'bunless

Congrcss. ptlrsuant to a valid exercisc 01- poqvcrs tlncqtlivocally cxpresses its intent to abrogate the

il-nmttnity,-- Grccn v?. N'' lansotlr, 474 U.S. 64. 68 ( 1 985)., sqq also Atascgdcro State Hosp. v.

Scanlon, 4 73 LJ.S. 234 . 24 2 ( 1985) (i-congress may abrogatc the Statcs' constitutiûnally sccut-cd

ilnnnullity froln stli t il-l lkderal cotlrt only by l'llak- ing i ts intenti on unlnistakably clear in the

l anguage o f- the statttte .'' ) 1--0r tlèe reasons explaincd in tlle previotls n-tel-noranduln opinion, thc

courl rennains convinced that U SER RA ' s operative tcxt revcals no sucll intention on thc part ot-



' i ' ity to suit in fcdcral court. 1Congrcss to abrogate the states l'l-ll't'ltln Accordingly
, the court need

lpot, antl indeetl sllould not, reacl) thc qucstion ofwhethcr Congress has thc constitutional atlthority

to do so. Sec Spcctor N.' 1 otor Serv.. lnc. v. N'Icl-aue
. hlin. 323 U.S. l 0 1 , 1 05 ( l 9 44) ('1If thcrc is one

doctrinc morc dceply rooted than any otllcr in thc process of constitutional adjtldication, it is that

yve otlgllt not lo pklss on questions of constitutionality . . . ulllcss such adjtldication is

tlllltN'oitllttlle-'-l. For these reasons, l1ul-P s vvar povvers argulnent 17a ils to provid c a valid basis for

reconsid' cration of the court's previotls dccision, and her motion for reconsidcration w'ill be

2denicd.

1 '- ' ' circuit confronlcd with tllis isstlc has reachcll thc salnc conclusion. Sec bvood v- Fla A tl.1Ellll '$ dt::' 1r- (!j, . ... ............................... . . . .................. .. .

Univ. Bd . of-rrs-, 432 F. App'x s l 2, 8 l 5 ( l l th Cir. 20 1 l ) (*tA. s the d istrict court corrcctly noted, . . . thc
federal cottrt lacks jtlrisdiction ovcr a USE RllzN claim brouglll by a private indivitltlal aga inst a state
elllployer. Altllollgll tllis cotlrt has Ilot specifscally acldressed tllis issue, our sister circtlitg havc fbund that
tlle perlnissivc lallgtlage of USE RRA regarding private actions against state elmployers vests cxclusive
jtlrisdictioll in state couI4s.'') (illternal citations and qtlotatioll lnarks olllittedl; ToNvnsend v. Univ. of
Alaska, 543 12.3(1 478, z184 (9tI) Cir, 2008) (USE I'tRA'S jtlrisdictiollal statute 'çdocs not cvincc an intent to
grant tkdcral j tlrisd ict ion over actions brotlgllt by illdividtlals aga illst states, and it tcl-tainly does not cvince
an i lltent to abrogate the slates' sovcreign inlnltln ity-''); N' 'lqttosh v. Partridec, 5w1 0 1--.3(1 3 1 5, 32 1 (5th Cir.
2008) ( --A fter cxfllllining thc tcxt of- tllc stattllc i 11 its ctlrrent and prior forms, 5&c scc 11o * unlnistakably clear*
ilptentioll 1-))/ C7 ongrtss to abrogate stale soh.'ereign inlnltln ity 1'.)y allovving individuals to bring USERRZN
clailns against states as cluployers in fkderal cotlr1-'').

:b 1I1 tllt't Illost reccnt 15 1îI)g, 1'1tI ff- claillls tllat she --can cotlllt tllc United States l--lcpartlnent of-lusticc
as a l ike-lnillded ally i11 gher) argtilnellt,'' 1111f)1 slle e'invitcs Iltlle cotlrtl to read (.anl inforlnatlve bricf'' that thc
Departluent (.)1- Jtlsticc stlblnitted on b-lllis veoz issuc'' in anotllcr USE 'ltR.A action. --C-C.S Docket No. l 3 at 6,
-l-hat action, hosvcvcr, was tsled in N.eqv hltxico sm te cotll-1, purstlant to 38 U.S.C. j 4323(b)(2). Nvhich
expressl)' provides that ittiln tllc cnse of- :11) action a gainst 11 Statc (as an cmployer) by a person, the action
ma. y be broug ht ia 11 State cotlrt of conlpctenl jtlrisd iction in accordance Avith the Iau's of llle State-'' Thus,
wzhilt't tlle bricf- nlaj' llave p roved helpful if l'Itlf-f had Glcd suit in state coul-t. sht clcctcd to pnrsue hcr claims
in (kderal cotlrt. l-ltlff is adviscd tllat, in cascs like hcrs, :$'11 icll Nvcre l5led against statc actors in federal
cottn, tlle Unitetl Statcs hag advocated lbr tlle salnc rcstllt rcnchcd by tllis court antl cvcry othcr circuit
confronttd svith this issue. See. e.g., Jv-çavtr v. Nladison City I3d , of Educ-, 5: ! 1 -:v-03558 (N.D. Ala.),
Br. for tlle Unitcd States as lntcrvcllor at l 6 (.-1 I'- thc court reaclles thc isstlc, it sllotlld ru le that USERRA
does l'lot autlltlrizc private stlits against states iI) federal c(.Aurt-'-l; hzlclntosh v. Partritlgc, No. 07-200440 (5th
Cit--), Br. tbr the United States as llltervenor at 4 ($-The Sup renle Cottrt llas repeatedly hcld that. befbre
Congress may subject States lo p rivate stlit in federal cotlrt, Congress 11,t.1st unequivocally cxprcss its intcnt
tt') do so. Congress did llot express stlell an intent in t-ISERRA. Quite the contrdry.. Congrcss explicitly
grallled itlrisdietion over privatc t.,;Sl',!I'tRA clainls against state cnlployt-trs to stale courls, not to federal
courts-''l.



1l. slqtiop fbr Leave to File an Interlocptpnr Appcal

The procedurc for appealing interloctltory ordcrs of a district court is governed by 28

t.l .S.C. j.- 1 292(b), Nvllicl) provides, in pcrtillent part, as folloNvs:

svhcn a distl-ict judgc, in making in a civil action an ordcr not othenvisc appealable
under this section, shall be of the opinion that sucl) order illvolves a controlling
question of- laur as to Svhich there is stlbstantial ground fbr diflkrencc of op inion and
that 1111 inAmcdiatc ap pcal froln tllc order lnay materially advancc the ultimate
tern-tination of thc litigation, hc slpall so statc in yvriting. in such order. The Court of
Appcals whicl) B.'otl1(1 have j urisdictitltl (3 (' 1111 appcal of stlch action nlay thcreupon,
in its discrction, Ihcrlnit an appcttl to bc ttlken l-rom stlch order, if application is made
to it within tcn days after the cntry of tllu order . , . .

2 8 U .S .C . j'' l 292 ( b ) . zlpplying this staltltc- cotlrts have held that -sleave to t-ile a.n interloctltory

appcal should bc g rantcd 0111). Nvhen ( 1 ) the ordel. involves a colltrolling question of law, (2) as to

vvhich there is a substantial ground fbr a di l-lèrence ()f opinion, and (3) illlnlediate appeal w'ould

nlaterially advancc ll'1c tennination (71- lllc litigatitln-'' Univ. of Va- Patent Found. v. Gen, Elcc.

CQ,, 792 I-. . Supp. 2tl 904 , 909 (ïV.D. Va. 20 1 1 ); sec als: 'Ikn'y v. Jtlnc, 368 F , Supp. 2(1 538, 539

( B'' .D. Va. 2005); l-ovelacc $'. Rockilluhall) &leln'l I'Iosp.., 299 F. Supp. 261 6 1 7, 623 (NV.D. Va.

2004). Becausc an illtcrlocutory ap pcal untler j l 292(b) is an cxccption to thc general rtllc that a

pa rty lmay only a ppcal 1.1 li llal j udgnlent, the slattltory requirelnents arc tvstrictly construed-''

In this cast?- lklr thc rcasons set fbrtll aboN'e. thc cotlrt concludes that I'luff has not

demonstratcd that a i'grotlnd fbr diflkrence t'.) )- tjpi nion'' exists as to vvhcthcr thc claims against

S heri 1-1- I-ltlfl- i n llis ()t-f5' cial capacity, arc harred by the Elcvcnth A. ulcndluent, lnuch lcss a

-bstlbstantial'' one. Accordingly, her motion 1-01- leave to I5le an intcrlocutory a ppeal vvill bc

tlenickl.



The Clerk is dirccted to scnd ccrtifled copics of this mcnlorandum opinion and the

accompanying order to 1111 cotlnsel 01- rccord.

7 ''N.!'-l'- 1-7 It - - 1-1) 1 s - t J- (la v () 1- 1 an tlars' 20 l 4 -1 - i. -- . . .. . q .. ,

t. 1 av t..u .;
Chiel- United Statcs District Judge


