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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

BERMAN JUSTUS, JR.,
Petitioner, Civil Action No. 7:13cv00461

V. MEMORANDUM OPINION

HAROLD CLARKE,
Respondent.

By: Norman K. Moon
United States District Judge
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PetitionerBerman Justus, Jra Virginia inmate proceedingro se filed this petition for
writ of habeas corpus pursuant to 28 U.S.C. § 2254, challerigin8007 convictiors and
sentence in th&reeneCountyCircuit Court. | findthat Justu& petition is untimelyfiled and
thatthere are no grounds for equitable tolling. Therefonell dismisshis petition.

l.

On January 23, 20Qthe GreeneCountyCircuit Court enteré judgment againsiustus
convicting himof capital murder, use of a firearm in the commission of a capital mundgr, f
degree murder, use of a firearm in the commission of murder, and shooting intoupreacc
vehicle. The court sentencellistugo two life terms plus eighteeryearsof incarceration.Justus
appealedand the Court of Appeals of Virginideniedhis appeabn November 30, 20Q7Justus
did notappeal ¢ the Supreme Court of Virginia; however, he argues that the appeal was not filed
due to counsel’'s error. On May 18, 2010, Justus filed a Virginia State Bar aungglainst
counsel for counsel’s failure to perfect the appeal. On November 17, 2013 fledta habeas
petition in theGreeneCountyCircuit Court, which wasdeniedand dismissed with prejudice”
on February 282011as untimely filed Justus did noappeal Justus then filed a second habeas
petition in the Greene County Circuit Court dane 28, 2012, which was dismissed on
September 27, 2012. Justus appealed and the Supreme Court of Virginia refusdmbdss ha
appeal on June 20, 2013. Judilexl his instant § 2254 habeas petitionQeptember 24, 2013

alleging that counsel providemnstitutionally ineffective assistance in failing to perfect Justus’s
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direct appeal The court conditionally filedlustus petition, advised him that the petition
appeared to be untimefiyed, and gave him an opportunity to respond to the court regarding the
timeliness of his petition.

.

A oneyear statute of limitations applies when a person in custody pursuant to the
judgment of a state court files a federal petition for a writ of habeas corp8sU.S.C.
§ 2244(d)* Assuming, without finding, thalustus exercised due diligence and did not discover
the factual predicate of his claim until May 18, 2010 when he filed the Bar compinst
counsel, he statute of limitations began to run &ustuss case orthat day However, the time
during which a “properly filed” state habeas petition is pending is not counted tdveaperiod
of limitation. 28 U.S.C. 8244(d)(2). Assuming, without finding, that Justus’s first habeas
petition was properly filed, the statute of limitations clock stopped running onnibt@rel7,
2010, after approximatel$83 days, when Justus filed higst habeas petition ithe Greene

County Circuit Court. The clock then began to run agaiMarch 3Q 2011, when Justus’s time

! Under 28 U.S.C. § 2244(d), as amended by the Antiterrorism and Effective Dewalty P&ct
[‘AEDPA"] on April 24, 1996, a federal petition for writ of habeas corpus must bedht within one year from the
latest of the following:

(A) the date on whichhe judgment became final by the conclusion of direct review or the
expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State action i
violation of the Constitution or laws of the UndtStates is removed, if the applicant was
prevented from filing by such State action;

© the date on which the constitutional right asserted was initially recognizetheby
Supreme Court, if the right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could have been
discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1)(AD). Here, itis unclear exactly when Justus discovered that counsel had not filed a direct
appealbut it is clear that he knew that an appeal was not filed when he complained to thea\Btgiei Bar about
counsel’s performance. | will assume, without finding, thadtus exercised due diligence in discovering his claim
and that upon discovery he immediately filed the Bar complaint.
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to appeal that circuit court’s dismissal expired. Assuming, without finding, thals&isecond
state habeas petition filed in the Greene CountguitiCourt was also properly filed, the statute
of limitations clockstopped running again on June 28, 2012, after an addidébalays, when
Justus filed his second state habeas petition. The clock then began to run again when the
Supreme Court of Mginia refused his appeal on June 20, 2013. Justus filed this federal habeas
petition on September 24, 2013, approxima@bydays after the Supreme Court of Virginia
dismissed his second state habeas petition. Therefore, the time clockiusisJststite of
limitations ran for a total of approximateAB85 days before he filed his federal habeas petition.
Accordingly, Justus’s petition is tiriearred unless he demonstrates grounds for equitable
tolling.?

Despite being given the opportunity to amend his petilastusmakes no argument to
support equitable tolling of the statute of limitation&ccordingly, | find that Justushas not
demonstrated any grounds for equitable tolling and thus, his petition is untiledly fi

[,
For the reasons statddwill dismissJustuss petition as untimelyiled.

ENTER: This6" day ofJune, 2014

NORMAN K. MOO

UNITED STATES DISTRICT JUDGE

2 A petitioner must demonstrate either the timeliness of his petition pursuant to4g224 that the
principle of equitable tollingapplies in his case.See Hill v. Braxton277 F.3d 701 (4th Cir. 2002Warris v.
Hutchinson 209 F.3d 325 (4th Cir. 2000). Otherwise, an untimely petition must be dismisseddeyad €Bstrict
court. 28 U.S.C. §244(d)(1)(A}(D). A district court may apply equitable tolling only in “those rare instances
where—due to circumstances external to the party's own corduatould be unconscionable to enforce the
limitation period against the party and gross injustice would regdiLise v. Lee€8339 F.3d238, 246 (4th Cir. 2003)
(citing Harris, 209 F.3d at 330). The petitioner must demonstrate that some action by the resporsteneather
extraordinary circumstance beyond his control” prevented him from complyingheitstatutory time limit, despite
his exercise of “reasonable diligence in investigating and bringing the claikharfis, 209 F.3d at 330 (citing
Miller v. N.J. State Dep’t of Corrs145 F.3d 616, 617 (3d Cir. 1998)).
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