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Chief United States District JudgeUN ITED STATES OF AM ERICA,

Defendant.

This m atter is presently before the court on the defendant's m otion for sum mary

judgment. For the following reasons, the motion will be granted.

Backeround

The plaintiff, Tim othy Freem an, proceeding pro y..t and in fonna pauperis, brings this

medical malpractice claim against the United States under the Federal To14 Claims Act and the

Virginia M edical M alpractice Act. The following facts are presented in the light m ost favorable

to the plaintiff. See Anderson v, Liberty Lobby, lnc., 477 U.S. 242, 255 (1986) (noting that al1

evidence must be construed in the light mosl favorable to the party opposing sum mary

judgment).

On June 20, 2012, doctors at the Salem Veterans Affairs Medical Center (içVAMC'')

prescribed the plaintiff a 300 mg daily dose of the drug Allopurinol.On June 25, 2012, the

plaintiff visited the VAM C emergency room , where he was diagnosed with a stroke to the optic

nerve and 30%  left eye blindness. Despite this diagnosis, VAM C staff encouraged the plaintiff

to continue taking Allopurinol. M r. Freem an's left eye blindness increased to approxim ately

50% within one hour of taking his next dose. The following night, one hour after taking another

300 mg dose of the drug, the plaintiff's blindness increased to 98% in his lef4 eye and 5% in his

right eye. The plaintiff discontinued use of Allopurinol and the blindness progressed no further.
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Discussion

Under Virginia law, a plaintiff alleging medical m alpractice must obtain an expert

certification of merit prior to serving the defendant unless tithe plaintiftl in good faith, alleges a

m edical m alpractice action that asserts a theory of liability where expert testimony is

unnecessary because the alleged act of negligence clearly lies within the range of the gfact-

tinder'sl common knowledge and experience.'' Va. Code j 8.01-20.1. ln most medical

m alpractice cases, Virginia 1aw also requires expert testim ony to assist the fact-tinder in

determ ining the appropriate stmldard of care and whether the health care provider deviated from

that standard. Dickerson v. Fatehi, 484 S.E.2d 880, 881 (1997) (citing Raines v. Lutz, 341

S.E.2d 194, 196 (1986)). Only in rare instances will the alleged act of negligence clearly 1ie

within the fact-snder's common knowledge and experience such that expert testimony is

unnecessary. 1d.; see also Beverlv Enterprises-va. lnc. v. Nichols, 441 S.E.2d 1, 3 (1994).

As the court explained at the hearing on the m otion, this is not one of those rare

instances. Stated simply, whether the VAM C staff acted negligently by prescribing A llopurinol

without informing the plaintiff as to the risk of blindness, or by encouraging M r. Freeman to

continue its usage despite his exhibited symptom s, is not within the comm on knowledge and

experience of a layperson. Likewise, whether Allopurinol usage proxim ately caused the

plaintiff s eye injuries is a complex question of pharmacology outside the purview of the average

fact-tinder. Compare Dickerson, 484 S.E.2d 880 (finding that the jury could understand, without

the aid of expert testimony, that failing to remove a hypoderm ic needle from the plaintiff s neck

after surgery would cause severe pain in the plaintiff s right at'm, hand, and neck), with Bell v.

United States, 20 1 1 WL 3734458 (E.D. Va. Aug. 24, 201 1) (finding that the general standard of

care for treating diabetic patients with Glipizide, or whether the plaintifps diabetic shock and

valvular failure were proxim ately caused by the amount of Glipizide prescribed, is not within the

common knowledge and experience of a layperson).
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Here, a eertitkation of merit and expert




