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Uhtu'u' Sekou Obataiye-Allah, a Virginia inmate proceeding pro K , filed this civil rights

action pursuant to 42 U.S.C. j 1983, alleging that officials at Red Onion State Prison deprived

him of protected liberty and property interests in connedion with a cell sem'ch and subsequent

disciplinary charge for possession of a weapon. The defendants have filed motions for sllmmary

judgment, asserting that plaintiff's claims are barred either because he failed to exhaust available

administrative remedies or because his allegations state no viable constitutional claim. After

review of the record, the court concludesthat while material disputes remain as to whether

exhausting administrative remedies, defendants al'eplaintiff was prevented from properly

entitled to judgment as a matter of law because plaintiff's allegations, even accepted as tnze, fail

to state any constitutional claim on which plaintiff could be entitled to relief under 1983.1

1. BACKGROUND

Plaintiff s complaint alleges groups of constitutional and state law claim s related to the

alleged following incidents:

A. During a 5re drill on December 6, 2013, plaintiff was forced to go outside in the freezing
rain for 20-25 minutes, kneel for over an hour on a hard floor, and strip in front of other
offenders, and was subjected to sexual and racial comments;

1 Defendants have offered affidavits and documentation in support of their motions for summary
judgment on the merits of plaintiff's claims. The court has considered only the allegations in plaintiff s
pleadings, however, in reaching the conclusion that defendants are entitled tojudgment as a matter of law.
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B. On December 6, 2013, plaintiff was placed in a strip cell without a mattress or clothing
for twenty-four hours, and he was denied a complaint fonn;

On December 7, 2013, plaintiff's property (electronics, address/phone books, 1aw books,
personal and legal mail, sheets of paper, pens, and envelopes) was confiscated and not
returned, and he was denied a complaint form;

On December 7, 2013, plaintiff was falsely charged with possession of contraband for
having a weapon in his cell, reclassified as security Level S, and moved to long-term
segregation;

C.

D.

E. On December 9, 2013, plaintiff was moved to segregation and
(clothes, pillow, socks, boxers, sheets, and blanketsl;

denied his property

On December 13 and 14, 2013, plaintiff was threatened and retaliated against for filing
grievances by being denied outside recreation, being given food that tasted contnminated,
and being denied clean latmdry for a month;

The grievance coordinator (Defendant J. Messer) often refused to process grievances or
made them disappear to protect guards and hinder plaintiff s lawsuits;

On December 16, 2013, dtlring a disciplinary hearing, plaintiff was denied photocopies of
a weapon found in his cell and was denied a fair and im partial hearing;

G.

H.

1. Plaintiff notiGed Internal Affairs that he was in fear of his safety and life at Red Onion
after he was accused of trying to have the Red Onion warden killed; nevertheless, he was

2moved back to Red Onion on M arch 19
, 2014;

II. DISCUSSION

A. Exhaustion of Adm inistrative Rem edies

Under 42 U.S.C. j 1997e(a), a prisoner cannot bring a civil action concerning prison

conditions tmtil he has first exhausted available administrative remedies. Jones v. Bock, 549

U.S. 199, 21 1 (2007) (çtunexhausted claims cnnnot be brought in coulf') (citing Porter v. Nussle,

2 d fendants grouped plaintiff s allegations as Claims A through 1
, designations which the court hasThe e

also adopted. The court notes that the complaint joins multiple claims against multiple defendants with no regard
for the restrictions of Rules 18 and 20 of the Federal Rules of Civil Procedure. Under Rule 18(a), which governs
joinder of claims, a plaintiff may bring multiple claims, related or not, in a lawsuit against a single defendant.
However, in order to name other defendants in the same lawsuit, the plaintiff must satisfy Rule 20(a)(2), which
governs joinder of parties. Rule 20(a)(2) permits joinder of multiple defendants only where the right to relief
asserted against them arises out of the same transaction or occurrence and concerns a common question of 1aw or
fact. On its face, plaintiff s omnibus complaint does not comply with either of these rules.



534 U.S. 516, 524 (2002)). Exhaustion ûimeans using a1l steps that the gprison's procedure) holds

out, and doing so properly (so that the (prison) addresses the issues on the meritsl.'' Woodford v.

Nco, 548 U.S. 81, 90 (2006). An Ettmtimely or otherwise procedurally defective administrative

grievance'' does not comply with j 1997e(a). Id. at 83-84. While nonexhaustion under the

PLI;A is an affirmative defense, Jones, 549 U.S. at 212, a prisoner m ay survive sum mary

judgment on this ground by demonstrating that thegrievance system was not çûavailable'' to

him- by stating ûtfacts showing that he was prevented, tllrough no fault of his own, from availing

himself of that procedure.'' Grahnm v. Gentry, 413 F. App'x 660, 663 (4th Cir. 201 1)

(tmpublished) (citing Moore v. Bennett, 517 F.3d 717, 725 (4th Cir. 2008)); Makdessi v. Clarke,

No. 7:1 1cv262, 2012 WL 293155, at *2 (W.D. Va. Jan. 31, 2012) (noting court's obligation Gtto

ensure that any defects in exhaustion were not proctlred from the action or inaction of prison

officials'' and authorizing slzmmary judgment for nonexhaustion only if defendants lûshow that

the evidence is so one-sided that no reasonable factfinder could find that Ethe prisonerl was

prevented from exhausting his administrative remedies'') (citations omittedl).

An inmate in the Virginia Department of Corrections (1iVDOC'') meets the j 1997e(a)

requirement by ptlrsuing his claim tllrough each level of the VDOC'S regular grievance

procedtlre, including available appeals. First, the inmate m ust attempt to resolve his complaint

informally with staff, typically by filing an informal complaint form, which prison staff must

answer in writing within fifteen days from receipt. Then, the inmate irlitiates a regular grievance

by submitting the grievance fonn, with his informal complaint attached, within thirty days of the

event at issue. If the responding official determines the grievance to be ttunfounded'' at Level 1,

for full exhaustion, the inmate must appeal that holding to Level Il, the regional administrator,

and in some cases, to Level 111.A regular grievance rejected at intake (as tmtimely filed or for



other reasons) is promptly returned to the inmate with the detkiency noted. To complete proper

exhaustion, the inmate must correct the detkiency and resubmit the grievance. He may also

appeal the intake decision, but this procedure does not take the place of filing a proper grievance.

Defendants agree that plaintiff exhausted administrative remedies as to Claims C, D, and

H. They assert that they are entitled to summary judgment under j 1997e(a) as to plaintiffs

Claims A, B, E, F, G, and 1, based on evidence that he failed to properly exhaust the issues raised

in these claims.

Defendants submit an affidavit from the grievance coordinator, who states that plaintiff

never filed any regular grievance concem ing the allegations in Claims A, E, and G. Defendants'

evidence also shows that between December 2013 and June 2014, plaintiff filed thirteen informal

complaints and twenty regular grievances. They submit that these filings belie plaintiff s

assertion that officials denied him access to the forms used to ptlrsue such remedies.

Plaintiff offers evidence that in the period after each of these incidents, he tiled inmate

request forms, emergency grievances, and letters about his ongoing difficulties in obtaining

3 H lleges that he often resorted to obtaining forms from otherinformal complaint forms. e a

inm ates, when supervisory oftk ers refused his request for form s. Plaintiff also points to the Red

Onion policy that oftkers should attempt verbal resolution of an inmate's complaint and provide

him with forms only as a last resort.ln addition, plaintiff submits evidence that when he could

not obtain informal complaint forms, he submitted handwritten notes about his complaints in lieu

of forms. (See, e.M., Case No. 7: 14CV00016, ECF No. 2-1, pp. 4, 7-8.)

3 1 intiff has moved (ECF No. 7) to incorporate by reference the pievance documents he filed in No.P a
7: 14CV00016. M ost of these records involve events from 2012 and earlier periods in 2013. M oreover, plaintiff has
not identitied any specitk items from that action on which he wishes to rely in this case, as the court directed.
Nevertheless, the court has carefully reviewed those tilings and, to that extent, rants plaintiff s motions to
incorporate these documents by reference. The following documents from No. 7: 14CV000016 that appear to relate
to the claims in this action are ECF No. 2-1, pp. 4-8; ECF No. l 1-6 Creclaration''); and ECF No. 1 1-7 (letters and
rievance documents).
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The court does not find the evidence on exhaustion to be so one-sided that a reasonable

factfinder could not accept as tnle plaintiff s evidence that he attempted to com ply fully with the

exhaustion requirement and was prevented from doing so. Because material facts rem ain in

dispute over the availability of the required remedy form s within the relevant tim e frnm es, the

defendants are not entitled to sllmmary judgment under j 1997e(a) as to Claims A, E, and G.

It is undisputed that plaintiff filed regular grievances about Claims B, and 1.

Defendants assert that after each of these grievances was rejected at intake, plaintiff was

The noted deficienciesinstructed to coaect the intake detkiency and resubmit the grievance.

were failure to attach the informal complaint to the grievance fonn (Claim B); submission of the

regular grievance to the regional office instead of the Red Onion grievance oftice (Claim F); and

including more than one issue in the grievance (Claim I).Instead of correcting these deticiencies

and resubmitting the grievance, plaintiff mailed the rejected grievance directly to the regional

oftke, explaining why he believed the intake decision was incorrect. The intake decisions were

upheld.

Plaintiff asserts that because the infonnal complaint forms were never returned to him, he

could not attach them to his regular grievances regarding Claims B and F.Taking this evidence

in the light most favorable to plaintiff, the court finds a material dispute of fact that precludes

sllmmary judgment under j 1997e(a) on these claims.

Finally, a reasonable factfinder reviewing plaintiff s regular grievance about Claim 1,

dated June 15, 2014, could tind that, contrary to the grievance coordinator's response, it focuses

on one issue: plaintiff s desire to be transferred away from Red Onion. He states several reasons

for this transfer request- because he believes Red Onion officials will retaliate against him as an

inmate accused of trying to have the Red Onion warden and other VDOC oftkials killed and



because he does not feel sectlre, given an incident when Red Onion officers beat him while he

was shackled and handcuffed. Based on this evidence, the court concludes that plaintiff made a

good faith effort to properly complete the regular grievance procedure, but was prevented from

doing so through no fault of his own- by the grievance coordinator's characterization of his

allegations. Therefore, defendants' motions for summary judgment under j 1997e(a) fail.

B. FAILURE TO STATE ANY CONSTITUTIONAL CLAIM

Defendants also move for sllmmary judgment on the grotmds that plaintiff s allegations

fail to state any constitutional claims and that they aze entitled to qualified immtmity against his

claims for damages. The court agrees.

An award of summary judgment is appropriate ûçif the movant shows that there is no

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of

law.'' Fed. R. Civ. P. 56(a).In determining whether to grant a motion for summary judgment,

the court must view the record and the factual allegations in the light most favorable to the non-

movant. Anderson v. Libertv Lobbv. Inc., 477 U.S. 242, 255 (1986). However, the cotlrt iineed

not accept the legal conclusions drawn from the facts . . . (orj accept as true tmwarranted

inferences, lmreasonable conclusions, or arguments.''Giarratano v. Johnson, 521 F.3d 298, 302

(4th Cir. 2008) (internal quotations and citations omitted).

To state a cause of action under j1983, a plaintiff must establish that he has been

deprived of rights guaranteed by the Constitution or laws of the United States and that this

deprivation resulted from conduct committed by a person acting under color of state law. W est

v. Atkins, 487 U.S. 42, 48 (1988). An officer is entitled to qualified immunity against claims for

monetary dnmages for asserted constitutional violations if the court tinds that: (1) no

constitutional or federal statutory right was violated; or (2) the right was not cleady established



such that it would not have been ççclear to a reasonable oftker that his conduct was tmlawful in

the simation he confronted.'' Henry v. Purnell, 501F.3d 374, 377 (4th Cir. 2007) (citation

omitted). Under (1), if plaintiff's allegations do not state the elements of any constitutional

claim actionable under j 1983, defendants are entitled to qualitied immunity against his claims

for damages. 1d. M oreover, if the court finds that plaintiff's allegations, taken in the light most

favorable to him, could not result in a finding that defendants violated his constitutional rights,

the defendants are entitled to judgment as a matter of law. Anderson, 477 U.S. at 249-50.

4 i the nam es of thePlaintiff opens each of his nine groups of claims with labels
, stat ng

causes of action he believes arise from each set of facts. The court concludes, however, that the

alleged facts, even accepted as true, do not support the elements of any constitutional claims

against anyone.

H arsh Iiving conditions

The Eighth Amendment protects prisoners from crtzel and tmusual living conditions, but

tçrestrictive and even harsh'' conditions that do not inflict harm Eûare part of the penalty that

''5 Rh des v. Chapman, 452 U.S. 337criminal offenders pay for their offenses against society. o ,

347 (1981). A claim of unconstitutional conditions requires a two-part showing: that the

defendant prison ofticial acted with deliberate indifference (subjective component) to a

Hudson v. McMillian, 503 U.S. 1, 5 (1992). Tosubstantial risk of harm (objective component).

prove deliberate indifference, the inmate must show that the official was aware that a substantial

risk of hnrm existed, he actually drew that inference, and disregarded the risk by failing to take

4 Plaintiff states that at least two of his claims assert equal protection violations
. Because he does not,

however, state any facts suggesting that he was treated differently than other, similarly situated inmates, his
allegations do not give rise to any such claim.

5The Eighth Amendment applies to the States through the Fourteenth Amendment
. W ilson v. Seiter, 50 l

U.S. 294, 296-97 (1991).



Etreasonable measures'' to alleviate it. Farmer v. Brennan, 51 1 U.S. 825, 835-37(1994). The

inmate must provide Eievidence of a serious or significant physical or emotional injury resulting

from the challenged conditions.'' Shakka v. Smith, 71 F.3d 162, 166 (4th Cir.1995) (internal

quotations and citations omitted). Allegations of verbal abuse and harassment by guards,

without more, do not state any constitutional claim . Henslee v. Lewis,153 F. App'x 178, 179

(4th Cir. 2005) (citing Collins v. Cundv, 603 F.2d 825, 827 (10th Cir. 1979)).

Many of plaintiff s claims allege that he wassubjected to harsh living conditions'.

standing outside in the cold rain for half an hour, kneeling on a hard floor with nrms over head

6for an hour
, and stripping naked for a body cavity search in front of other inmates and guards

(Claim A); spending a day in a cell without a mattress or clothing (Claim B); being without his

7 f veral dayspersonal property items (electronics, legal materials, and writing materials) or se

(Claim C); being denied clothes, pillow, socks, boxers, sheets, and blnnkets for several hours

(Claim E); and being denied outside recreation, showers, and clean laundry for a month, and

receiving ill-tasting food occasionally (Claim F). While these temporary conditions were no

doubt tmcomfortable and even harsh, plaintiff does not state facts showing that any of them

caused him serious or signitkant physical or emotional injury, as required to state a

constitutional claim  concem ing prison living conditions. Shnkka, 71 F.3d at 166. Defendants'

6 Plaintiff also asserts that the strip search he underwent on December 6, 2013, violated his unspecified
right to privacy. Privacy rights in prison, however, are most often trumped by security needs. It is well established
that ttcorrectional ofticials must be permitted to devise reasonable search policies to detect and deter the possession
of contraband in their facilities.'' Florence v. Board of Chosen Freeholders of Cnty. of Burlinaton, U.S.- , 132 S.
Ct. 1510, 1517 (2012) (upholding constitutionality of ttclose visual inspection while undresuo'' for pretrial
detainees, because procedure was reasonably related to legitimate security interest in detecting and deterring
possession of contraband in detention facility). Plaintiff does not state any facts suggesting that the strip search he
underwent was tmconstitutional under the standard approved in Florence.

1 ils to demonstrate any particular harm to his litigation efforts as a result of the allegedBecause plaintiff fa
lack of access to legal materials, he fails to state any claim that the loss of his property violated his right to access
the courts. See Lewis v. Casev, 518 U.S. 343, 351 (1996).



alleged verbal threats, sexual comments, and racial sltlrs, while unprofessional and abhorrent, do

not sàte any actionable constitutional claim. Henslee, 153 F. App'x at 179.

For the stated reasons, even assuming that plaintiff could prove his factual allegations

about his living condition complaints, they do not support any claim of constimtional

sigiticance as required for relief under j 1983. Therefore, defendants are entitled to qualitied

immunity against plaintiff s claims for dnmages and to judgment as a matter of law. The court

will grant their motions for sllmmaryjudgment accordingly.

2. Property claim s

Plaintiff's dissatisfaction over losing possession of personal property items, particularly

his television, is a recurring them e through many of his claim s in this action. After oftkers

searched plaintiff's cell on December 6, 2013, and allegedly found homemade weapons there, in

violation of prison policies, they moved plaintiff to segregated confnement- first, in a stripped

cell and then in a segregation unit of the facility on a more long-term basis. After oftkers

packed the property from plaintiff s original cell, they inventoried the items. Once plaintiff was

in his long-term segregation cell, ofticers returned to him only the property authorized for

possession in that status. Plaintiff claim s, however, that his television was confiscated on

December 6, 2013, was notincluded on the inventory list,was not returned to him in

segregation, and has disappeared.

An inmate's claim under j 1983 that state officials deprived him of his property without

due process involves two questions: whether the inmate had a protected right to the property

with which the state interfered; and whether the procedtlres attendant to that deprivation were

constitutionally adequate to prevent wrongful deprivations. Kv. Dep't of Corr. v. Thompson,

490 U.S. 454, 460 (1989) (citations omitted). Prisoners' rights to possess any property in prison

9



are detined by prison property regulations.Board of Regents v. Roth, 408 U.S. 564, 577 (1972)

Clproperty interests . . . are not created by the (federalj Constitution. Rather they are created and

their dimensions are detined by existing rules . . . such as state lawksl . . . that support claims of

entitlement'' to the property). Because a Virginia inmate's entitlement to possess personal

property is always subject to the absolute discretion of VDOC regulators, by state law, plaintiff

cannot establish a possessory interest in his personal property (electronics, address/phone books,

law books, personal and legal mail, sheets of paper, pens, and envelopes) which is protected by

the Due Process Clause. See Rosson v. Weatherholtz, 405 F. Supp. 48, 50 (W .D. Va. 1975). As

such, plaintiff had no federal right to procedtzral protections before officials removed property

from his cell that was inconsistent with his housing status.

Plaintiffs federal due process rights also were not implicated by the apparent loss or

destruction of his television.1ç(A1n unauthorized intentional deprivation of property by a state

employee does not constitute a violation of the procedural requirements of the Due Process

Clause of the Fourteenth Amendm ent if a m eaningful postdeprivation remedy for the loss is

available.'' Hudson v. Palmer, 468 U.S. 517, 533 (1984). Section 1983 actions were intended to

vindicate federal rights, not tort claims for which there are adequate State law remedies Or

violations of state laws or regulations, such as the VDOC property procedtzres. W richt v.

Collins, 766 F.2d 841, 849 (4th Cir. 1985).Violations of state procedural rules or requirements

W eller v. Dep't of Social Services, 901 F.2d 387,do not implicate any federally protected right.

392 (4th Cir. 1990).

Under these principles, officials'alleged violations of prison regulations regarding

plaintiff s moperty items do not implicate any constitutionally protected right and so are not

actionable tmder j 1983. Moreover, because plaintiff possessed tort remedies under Virginia

10



state law, see Virginia Code j 8.01-195.3, it is clear that he cnnnot prevail in a constitutional

claim for the alleged loss of his television or other property item s.

For these reasons, even assuming that plaintiff could prove his factual allegations about

defendants' handling of his property, those facts do not support any claim of constitutional

signitkance as required for relief tmder j 1983. Therefore, defendants are entitled to qualitied

immunity against plaintiff s claims for damages and to judgment as a matter of law. Thus, the

court will grant their motions for summary judgment.

3. Disciplinary proceedings and reclassification

ln Claim s D and H, plaintiff complains that officials falsely charged him for possession

of a weapon, convicted him without due process, and used the conviction as a basis to reclassify

him to long-term segregated confinement- Level S. Plaintiff asserts that the weapon must have

been planted by officials, because if he had possessed a weapon in his cell, it would have been

discovered in previous cell searches. The hearing oftker denied plaintiff's request for a

photocopy of the weapon at issue, found plaintiff guilty of the charge based on the discovering

officers' infonnation, and penalized plaintiff with the loss of personal electronic devices and loss

of telephone privileges for 90 days. These alleged events, while no doubt frustrating to plaintiff,

do not give rise to any claim of constitutional proportions.

To prevail on a due process claim related to his continem ent, an inm ate must demonstrate

that he was deprived of a protected liberty interest by governmental action. Beverati v. Smith,

120 F.3d 500, 502 (4th Cir. 1997). When a ptmishment or status change does not increase the

inmate's term of continement, protected liberty interests are limited to f'reedom from forms of

restraint which impose ttatypical and signitkant hardship on the inmate in relation to the ordinary

incidents of prison life.''Sandin v. Comwr, 515 U.S. 472, 484 (1995) (holding that disdplinm.y

11



segregation was not the type of atypical, significant deprivation required to create a protected

liberty interest).

Changes Gtin a prisoner's location, variations of daily routine, changes in conditions of

cov nement (including administrative segregation), and the denial of privileges (arel matters

which every prisoner can anticipate land whichj are contemplated by his original sentence to

prison.'' Gaston v. Taylor, 946 F.2d 340, 343 (4th Cir. 1991). lf the status change that an

inmate challenges or the disciplinary penalty he received did not impose atypical hardship on

him , then he has no federally protected liberty interest, and he is not entitled to federal due

process protections before prison officials m ay implement that status change or im pose that

penalty. J-tls at 486-87. Moreover, an offker's failtlre to abide by state prison procedtlral

regulations is not a federal due process issue, Riccio v. Cotmty of Fairfaxs Va., 907 F.2d 1459,

1469 (4th Cir.1990), and is, therefore, not actionable under j 1983.

First, plaintiff has no separate j 1983 claim againstdefendants for bringing the

disciplinary charge. Even a false disciplinary charge by itself does not deprive the inm ate of due

process, if he is thereafter provided with notice and a hearing. See Freeman v. Rideout, 808 F.2d

949, 952-53 (2d Cir. 1986) (finding çlthe mere filing of (a falseq charge itself ' does not constitute

a cognizable claim under j 1983 if the inmate tûwas granted a hearing, and had the opportunity to

rebut the tmfotmded or false charges').

Second, plaintiff fails to demonstrate that he had any federal right to procedmal

protections dtlring the disciplinary proceedings on the weapon possession charge. Plaintiff offers

no indication that the disciplinary charge caused him to lose enrned good conduct time, and his

subm issions indicate that the penalty im posed was a tem porary loss of privileges. Occasional

and temporary loss of privileges is atl expected condition of his confinement, rather than the type

12



of atypical hr dship required to create a liberty interest that would trigger federal due process

protections tmder the rubric in Sandin. W ith no liberty interest at stake, plaintiff had no federal

constitutional right to federally mandated procedtzral protections dtlring the hearing or before

imposition of the disciplinary penalty. Therefore, plaintiffs allegations in Claim H, of being

denied a photocopy of the weapon at issue and not having a fair and impartial hearing, do not

im plicate any federal right. M oreover, even if state regulations required these procedlzral

protections, oftkials' alleged violations of state procedtlral rules during plaintiff s disciplinary

proceedings and appeals do not support any constitutional claim actionable tmder j 1983 claim.

Third, for similar reasons, plaintiff s allegations fail to show that he has a protected

liberty interest in avoiding any particular security classitk ation, including Level S. He does not

state facts indicating that his status change inevitably lengthened his term of confinement or that

its conditions present any atypical difficulty or discomfort when compared to other VDOC

confinement categories. As he had no federal interest at stake in the classitk ation process, he

was not entitled to federally mandated procedural protections during that process. Sandin, 515

U.S. at 484. If defendants violated state prison regulations somehow in reclassifying plaintiff,

such sute law violations do not present federal due process issues actionable tmder j 1983.

Riccio, 907 F.2d at 1469.

For the stated reasons, accepting plaintiff s factual allegations as true, his facts do not

support any claim that he was deprived of federal due process rights, as required for relief tmder

j 1983. Therefore, defendants are entitled to qualified immunity against plaintiff s claims for

dnmages and to judgment as a matter of law. The court will grant their motions for sulnmary

judgment accordingly.

13



4. Grievance procedure violations

Throughout his complaint, plaintiff complains that ofscials denied him informal

complaint forms or grievance forms and that oftkials did not comply with grievance procedures

in various respects. In Claim G, plaintiff accuses the grievance coordinator of refusing to

process grievances or making complaint forms or grievances disappear, to help prison ofticials

avoid being sued. Inmates do not have a constitutionally protected right to a grievance

procedure. Adnms v. Rice, 40 F.3d 72, 75 (4th Cir. 1994); Flick v. Alba, 932 F.2d 728, 729 (8th

Cir. 1991). Because a state grievance procedure does not confer any substantive right upon

prison inmates, a prison official's failure to comply with the state prison's grievance procedtlre is

not actionable tmder j 1983. Mnnn v. Adnms, 855 F.2d 639, 640 (9th Cir. 1988). Therefore, the

court concludes that plaintiff s allegations about the grievance procedure state no constitutional

claim actionable under j 1983; defendants are entitled to qualified immunity against plaintiff s

claims for dnmages and to judgment as a matter of law; and the court will grant their motions for

summaryjudgment.

5. Verbal threats and retaliation

In Claim F, plaintiff asserts that ofticers threatened to take his property and place him on

strip cell; threatened to 1ie about plaintiff to support another oftker's version of events; and told

him they would beat him, take his ttpaperwork,'' and keep him in segregation for years if he

tiwrlote them) up.'' (Compl. 7.) ltgcllaims of retaliatol.y actions are legally frivolous unless the

complaint implicates some right that exists under the Constitution.'' Adams, 40 F.3d at 75. it-l-hat

is, plaintiffs must allege either that the retaliatory act was taken in response to the exercise of a

constimtionally protected right or that the act itself violated such a right.'' Id. Because çtthere is

no constitutional right to participate in g'rievance proceedings,'' id., plaintiff s claims that the

14



defendants retaliated against him for filing grievances are frivolous. See, e.c., Smith v. Ray, 36

F. App'x 99 (4th Cir. 2002) (affrming the district court's dismissal of prisoner's civil rights

claim of retaliation ççbecause access to the grievance procedure is not a constitutionally protected

1iI;l1t'').

Plaintiff s claims about verbal abuse and threats are also insuftkient grounds for a j 1983

claim against anyone. Allegations of verbal abuse and harassment by guards, without m ore, do

n0t state any constitutional claim.Henslee v. Lewis, 153 Fed. App'x 179, 179 (4th Cir. 2005)

(citing Collins v. Ctmdv, 603 F.2d 825,827 (10th Cir. 1979). Although plaintiff complains

about being denied recreation and clean latmdry while in segregation, he does not allege facts on

which he could that ofticers denied him these things because of his exercise of any

constitutionally protected right. See Adams, 40 F.3d at 74-75 Clbare assertions of retaliation do

not establish a claim of constitutional dimension'). Therefore, the court finds that defendants are

entitled to qualified immunity against plaintiff for dnmages tmder j 1983 regarding alleged

verbal abuse and retaliation and to judgment as a matter of law. The court will grant their

motions for sllmmmyjudgment accordingly.

6. Failure to protect

In Claim 1, plaintiff complains that the Red Onion investigator knowingly placed him at

risk of harm , by assigning him to share a cell with a member of an opposing gang. Plaintiff also

complains that even after he told the investigator that he was scared for his life at Red Onion,

because he was accused of plotting against staff there, nevertheless, intem al affairs returned him

to Red Onion.

To support a claim  that ofticials housed him under dangerous conditions, a prisoner must

either ttproduce evidence of a serious or signitkant physical or emotional injury resulting from



the challenged conditions,'' or Gtdemonstrate a substantial risk of such serious hnrm resulting

from the prisoner's unwilling exposure to the challenged conditions.'' shnkka v. Smith, 71 F.3d

162, 166 (4th Cir. 1995) (internal quotations and citations omitted).Plaintiff fails to make any

such showing here. He does not describe any serious physical or emotional harm  he suffered

from being celled with an opposing gang member. Likewise, he does not state facts about any

serious physical or emotional harm that officers have caused him since his rettu'n to Red Onion,

or any substantial risk that they would do so in the future.

For these reasons, plaintiff s facts, taken as true, do not support any claim of

constitutional signitkance as required for relief under j 1983. Therefore, defendants are entitled

to qualitied immunity against plaintiff s claims for dnmages and to judgment as a matter of law.

Accordingly, the court will grant their motions for sllmmaryjudgment.

7. Supervisory claim s

Plaintiff sues prison administrators and higher ranking officers for failing to çldo anything

about their subordinates' abuse,'' even aher plaintiff and his fnmily wrote to inform them.

(Compl. 1 1.) Plaintiff has no constitutional right, however, to have officials disciplined for their

conduct. Gini v. Las Vegas Metropolitan Police Dept., 40 F.3d 1041, 1045 (9th Cir. 1994)

(tçltlhe police have no affirmative obligation to investigate a crime in a particular way or to

protect one citizen from another even when one citizen deprives the other of liberty or property'')

(citing Deshanev v. Winnebaco County Dept. of Social Serdces, 489 U.S. 189, 195-96 (1989)).

M oreover, to state a plausible claim against supervisors for the unconstitutional acts of their

subordinates, plaintiff has to show that the supervisors played some role in the alleged

deprivations. Vinnedce v. Gibbs, 550 F.2d 926, 928 (4th Cir. 1977) (tinding Efdoctrine of

1983). For the reasons stated, however, therespondeat superior has no application'' tmder j
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cotlrt has found that plaintiff's allegations fail to state any constitutional claim. Therefore, the

supenisory defendants, like their subordinates, are entitled to qualified immunity against

plaintiff for damages under j 1983 and to judgment as a matter of law.Thus, the court will grant

their motions for summary judgment.

8. State Iaw claims

In conjunction with each of his constitutional claims, plaintiff asserts many state 1aw

claims as well, including vandalism, abuse of process, trespass, negligence, intentional intliction

of emotional distress, false imprisonment, assault, and failtzre to investigate. Section 1983 was

intended to proted Only federal rights guaranteed by federal 1aw and not to vindicate tort claims

for which there are adequate remedies under state law. Wright v. Collins, 766 F.2d 841, 849 (4th

Cir. 1985). Plaintiff s state law claims are thus not independently actionable under j 1983, and

the court declines to exercise supplemental jurisdiction over them in this action. See 28 U.S.C.

j 1367(c). All such claims will accordingly be dismissed without prejudice.

111. CONCLUSION

For the reasons stated, the court concludes that defendants are entitled to qualified

immunity as to plaintiff s claims for monetary damages under j 1983, and are also entitled to

judgment as a matter of law, because plaintiff s allegations, taken as true, state no constitutional

claim actionable under j 1983. Further, the court dismisses plaintiff s state law claims without

prejudice tmder 28 U.S.C. j 1367(c).An appropriate order will issue this day.

The Clerk is directed to send copies of this memorandum opinion and accompanying

order to plaintiff and to counsel of record for the defendants.

NENTER: This l V day of December, 2014.

Chief United States District Judge
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