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M EM OM NDUM  OPINION

By: Hon. Jam es C. Turk
Senior United States District Judge

Robert A. Unger, a Virginia inmate proceeding pro K , filed a petition for writ of habeas

corpus, pursuant to 28 U.S.C. j 2254.Petitioner challenges the validity of his confinement

ptlrsuant to the February 26, 2014, judgment of the General District Court of Winchester. After

reviewing the petition, the court finds that it should be dismissed summarily ptzrsuant to Rule 4

of the Rules Governing j 2254 Cases.l

A federal court may not grant a j 2254 habeas petition unless the petitioner exhausted the

remedies available in the courts of the state in which petitioner was convicted. 28 U.S.C.

j 2254(19; Preiser v. Rodriauez, 41 1 U.S. 475 (1973); Slayton v. Smith, 404 U.S. 53 (1971).

The exhaustion requirement is satisfied by seeking review of the claim in the highest state court

withjmisdiction to consider the claim. O'Sullivan v. Boerckel, 526 U.S. 838 (1999). In

Virginia, a non-death row convict can exhaust state remedies in one of three ways, depending on

the nature of the claims raised.First, the convict can file a direct appeal to the Virginia Court of

Appeals with a subsequent appeal to the Supreme Court of Virginia if the Court of Appeals nzles

against the convict. VA. CODE j 17.1-41 1. Second, the convict can attack the conviction

collaterally by fling a state habeas petition with the circuit court where the convict was

convicted and then appealing an adverse decision to the Supreme Court of Virginia. Id. j 8.01-

lA petition may be dismissed ptlrsuant to Rule 4 if it is clear from the petition that a petitioner is not entitled to

relief.
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654(A)(1); Va. Sup. Ct. R. 5:9(a). Finally, the convict can exhaust remedies by filing a state

habeas petition directly with the Supreme Court of Virginia. VA. CODE j 8.01-654(A)(1).

W hichever route is taken, the convict ultimately must present the claim s to the Supreme Court of

Virginia and receive a ruling f'rom that court before a federal district cotu't can consider the

claims. A habeas petitioner has not exhausted state remedies if the petitioner has the right tmder

state law to raise the question presented by any available procedtlre and fails to do so. 28 U.S.C.

j 2254/).

The petition clearly shows that Petitioner has not presented claims to the Supreme Court

2 P titioner's failttre to exhaust state remedies mandates sllmmary dismissal of theof Virginia
. e

3 B d upon the finding that Petitioner has not made the requisite substantial showingpetition. ase

of denial of a constitutional right as required by 28 U.S.C. j 2253/), a certificate of

appealability is denied.

ENTER: This XX' day of April, 2014.
h

<e z'

% nior United States District Judge

2Petitioner acknowledges in the petition that he has not presented the instant habeas claims to the Supreme
Court of Virginia, either via a state habeas corpus petition or an appeal 9om the Court of Appeals of Virginia.

3Petitioner may refile his federal habeas petition if he unsuccessfully presents the claims to the Supreme Court

of Virginia tllrough one of the tlzree routes described. Petitioner is advised, however, that his time to file state and
federal habeas petitions is limited. See 28 U.S.C. j 2244(*; VA. CODE j 8.01-654(A)(2).
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