
IN THE UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF W RGINIA

ROAN OKE DIW SION

CLERKS OFFICE .U S. DIST. COUR-.
AT ROANOKE, VA

FILED

ALc 1 5 2216
Juul pouo 

,c ERKBY
)

DEPUJY E =

M ICH AEL FORM ICA,
Petitioner, Civil Action No. 7:14-cv-00357

By: Hon. M ichael F. Urbansld
United States bistrict Judge

SUPERINTENDENT OF THE CENTRAL
VIRGINIA REGIONAL JM L, et al.,

Respondents.

On September 21, 2015, the court adopted a report and recommendation and bismissed

Petitioner's habeas petition filed pmsuant to 28 U.S.C. j 2254. (ECF No. 1 18.) Thereafter; the

court denied Rule 59(e) motions and Rule 60(b) motions on Octöber 16 and 28, 2015. Pursuant

to United States v. McRae, 793 F.3d 392, 400 (4th Cir. 2015), the Court of Appeals for the

Fourth Circuit vacated and remanded a portion of the October 28, 2015, order that benied
' ,

%.

Petitioner's Rule 60(b) motions. Fonnica v. Superintendent of the Central Virginia Regional

Jail, No. 15-7728, slip op. at 3 (4th Cir. March 15, 2016). The Court of Appeals found no need

to review the court's dismissal of the j 2254 petition or the denial of the Rule 59(e) motions,

finding the nzlings were not debatable or wrong. J.Z at 2-3.

SCEA) Rule 60(b) motion in a habeas proceeding that attacks the substance of the federal

court's resolution of a claim on the merits is not a tnle Rule 60(b) motion, but rather a successive

habeas petition,'' and is therefore subject to the preauthorization requirement of 28 U.S.C.

j 2244(b)(3)(A) for successive applications. McRae, 793 F.3d at 397 (internal quotation marks

omitted). By contrast, $ç(aj Rule 60(b) motion that challenges some defect in the integrity of the

federal habeas proceedings . . . is a tnze Rule 60(b) motion, and is not subject to the

preauthorization requirement'' Id. (intemal quotation marks omitted). W here, however, a

motion ltpresents claims subject to the requirements for successive applications as well as claims
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cognizable tmder Rule 60(b),'' it is properly characterized as a mixed Rule 60(b)/j 2254 petition.

1d. at 400 (internal quotation marks omitted). ln that circtlmstance, GlEthe distdct court should

afford the applicant an opportunity to elect between deleting the improper claims or having the

entire motion treated as a successive application.''' Id. (quoting United States v. Winestock, 340

F.3d 200, 203 (4th Cir. 2003:.

The Court of Appeals remanded this matter for one purpose: to allow Petitioner to elect

between (1) deleting the improper claims, or (2) having the motions treated as successive

applications. In accordance with McRae, Petitioner has ten days 9om the date of this Order to

5le a one-page document choosing either option (1) to delete the improper claims, or option (2)

1 The court will dismiss the Rule 60(b)to have the improper claims treated successive petitions.

niotions if Petitioner fails to comply with the conditions of this Order.2

The Clerk shall send a copy of this Order to the parties.

It is so ORDERED.

ENTER: This / F- day of August, 2016.
/W - 4A J /. W G

United States District Judge

l Petitioner's submissions in this action establish the need for a strict page limitation. The court will not
allow Petitioner to submit numerous voluminous responses, as is his litigation practice, to the sole question pending
in this action.

2 Petitioner filed a 57 page Rmotion to supplement motion to reopen the case by leave of coult'' This
motion is DENIED as moot in light of the two permissible options allowed by the remand.
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