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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

MARK FAREWELL,

Plaintiff, Case N07:14CV00462

V. OPINION

OFFICER PEDROH.M ., ET AL, By: James P. Jones

United States District Judge
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Defendard.

Mark Farewell, Pro Se Plaintiff.

Plaintiff Mark Farewell a Virginia inmate proceeding pro se, has filed a
civil rights action under 42 U.S.C. § 198Barewellallegesthatcertain actions by
the defendant police officesiolated his Fourth Amendment right to be free from
unreasonable seizuendthatthe officer and the defendamtagistrate caused him
to bewrongfully convicted. Uponreview of theallegations| find that the lawsuit
must be summarily dismissed without prejudice for failure to state any actionable
claim.

Farewell provides few specific details about the events from which his
claims arise. First, healleges that on September 2, 2011, the defendant police
officer stopped him without “a reasonable and articulable suspicion of criminal
activity,” which constituted an unreasonable seizure. (ComplS2dond, Farewell

alleges that the officer and the magistrate “lacked tbergisl elements sufficient
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to establish any material fact that constituted an assault and battery” under Va.
Code. Ann. 818.257. (Id.) He asserts that no evidence in the record shows that
he “made an objectively offensive or forcible contact with the officer's person,”
that he “inten[ded] to do bodily harm to the officer,” or that he “had the present
ability” to use violence.(Id.) Third, Farewell alleges that the officesed perjured
testimony and “committed fraud on the cojlg] using photographs @ different

police vehicle . . . to actively conceal the ffbat] the assault was not possifile

in conspiracy with the Commonweal{ihd. at 23.)

Records available onlinfor the Charlottesville Circuit Couihdicate that
Farewell was charged withssaulting a police officer, pleaded not guilty, was
convicted by a jury, and sentenced to three years and nine months in pmisos.

§ 1983 action, Farewell seeks to recover monetary damagebefatefendants’
allegedviolations of hisconstitution&rights.

The court must dismiss any action or claim filed by a prisoner against a
governmental entity or officer if the court determines the action or claim is
“frivolous, malicious, or fails to state a claiapon which relief may be grantéd
28 U.S.C. 8 1915A(b)(1).To state a claim under®83, the plaintiff must allege
facts showing that a person acting under color of state law undertook conduct that
violated the plaintiff's constitutional rightsSee Cooper v. Sheehan, 735 F.3d 153,

158 (4thCir. 2013) (“Section 1983 of Title 42 creates a cause of action against



any person who, acting under color of state law, abridges a right arising under the
Constitution ofaws of the United States.”)

Farewellcomplains thathe challengeddions of thedefendant officer and
magistratecaused him to be wrongfully charged with and found guilty of a
criminal offense, which resulted in the term of imprisonment he is now serving
Claims of this nature, challenging the validity of the plaintiff's confinemars,
not actionable under 8383 unless thpidgment imposing the term of confinement
has beemverturned or set asidédeck v. Humphrey, 512 U.S. 477, 4887 (1994).

[Il]n order to recover damages for . . . harm caused by actions whose

unlawfulness wouldender a conviction or sentence invalid, a 8 1983

plaintiff must prove that the conviction or sentence has been reversed

on direct appeal, expunged by executive order . . . or called into

guestion by a federal court’s issuance of a writ of habeas corpus.

A claim for damages bearing that relationship to a conviction or

sentence that has not been so invalidated is not cognizable under

§1983. Thus, when a state prisoner seeks damages in a 8§ 1983 suit,

the district court must consider whether a judgmanfavor of the

plaintiff would necessarily imply the invalidity of his conviction or

sentence; if it would, the complaint must be dismissed unless the

plaintiff can demonstrate that the conviction or sentence has already
been invalidated.
Id. (footnote omitted).

If Farewell could prove thatthe defendants’ actions caused him to be

wrongfully charged, prosecuted, and found gustych findings would necessarily

imply that the state court’s judgment was in err@ecause Farewebffers no

evidence that the judgment under which he stands convicted and sentenced has



been overturned or expunged, any cause of action for damages which he may have
against anyone for wrongful actions that contiouto the procurement of that
judgmenthas not yet amued’ 1d. ThereforeFarewell’s§1983 claims againsihe
defendantsegarding his confinememtre not yet actionable underl§83. | will
dismiss these claims without prejudiceder8 1915A(b)(1).
A separate Final Order will be entered herewith.
DATED: October 31, 2014

/s/_James P. Jones
United States District Judge

! To the extent that Farewell seeks monetary damages against the officer who
stopped him for a violation of his Fourth Amendment rights independent of his
conviction, his claim must be dismissed as time barAe@. 1983 claim based on events
that occurred in Virginia must be brought within two years from the time when the action
accrues or it is barred by Va. Code Ann. § &@3B(a), Virginia’'s statute forpersonal
injury claims. See Owensv. Okure, 488 U.S. 235, 23490 (1989). A claim under § 1983
accrues when plaintiff knows enough about the harm done to him to bring his lawsuit.
Nasim v. Warden, Md. House of Corr., 64 F.3d 951, 9% (4th Cir. 1995) (en banc)lt is
clear from the face of Farewell's complaint that he knew in September 2011 of any harm
that the defendant’s actions caused hiivet, he did not file this action untAugust
2014, almost three years lateiThus, any § 1983 claim he may have haldted to the
traffic stop and independent of his convictisrbarred under 8.012439a), and must be
summarily dismissednder 8 1915A(b)(1).
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