
IN THE UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION
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BM DLEY M AXW ELL,
Plaintiff,

Civil Action No. 7:14-:v-00487

HAROLD CLARKE. et al-..
Defendants.

Bradley M axwell, a Virginia inmate proceeding pro .K, filed a Complaint pursuant to 42

U.S.C. j 1983, naming various staff of the Virginia Department of Corrections and the Wallens

M EM OM NDUM  OPINION

By: H on. Jackson L. K iser
Senior United States District Judge

Ridge State Prison (SIWRSP'') as defendants.Plaintiff complains that he has been in W RSP'S

segregation housing for an unspecitied, tslong'' time and that he does not enjoy the same

privileges as other inmates at W RSP, allegedly in violation of the Fourteenth Amendment's

Equal Protection Clause. This matter is before me for screening, ptzrsuant to 28 U.S.C. j 1915A.

After reviewing Plaintiff s submissions, 1 dismiss the Complaint without prejudice for failing to

state a claim upon which relief may be granted.

Plaintiff alleges that he has remained in W RSP'S segregation unit although an

institutional charge of simple assault was dism issed in July 2013.Consequently, Plaintiff does

not enjoy the privileges that are available to other inmates at W RSP, like attending classes and

vocational training, watching TV, and having more time in the shower and for outside recreation.

Prison officials deferred Plaintiff s requests to be moved to a different housing unit with more

1privileges tmtil he is eligible again to be reclassitied and moved out of segregation.

1 must dism iss an action or claim filed by an inmate if l detenuine that the action or claim

is frivolous or fails to state a claim on which relief may be granted. See 28 U.S.C. jj 1915(e)(2),

' Plaintiff s grievances, which he attached to the Complaint, indicate that in Febl'ual'y 2014 he was ordered to
remain in segregation until another hearing is held in six months.
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1915A(b)(1); 42 U.S.C. j 1997e(c). The first standard includes claims based upon iûan

indisputably meritless legal theory,'' étclaims of infringement of a legal interest which clearly

does not exist'' or claims where the (ifactual contentions are clearly baseless.'' Neitzke v.

W illiams, 490 U.S. 319, 327 (1989). The second standard is the familiar standard for a motion to

dismiss under Federal Rule of Civil Procedure 12(b)(6), accepting a plaintiff s factual allegations

as true. A complaint needs tka short and plain statement of the claim showing that the pleader is

entitled to relief' and sufficient tdgtlactual allegations . . . to raise a right to relief above the

speculative level. . . .'' Bell Atl. Corp. v. Twomblv, 550 U.S. 544, 555 (2007) (internal quotation

marks omitted). A plaintifps basis for relief lirequires more than labels and conclusions . . . .''

û$ llege facts sufficient to state al1 the elements of (the) claim.''zld. Therefore, a plaintiff must a

BAss v. E.1. Dupont de Nemours & Co., 324 F.3d 761, 765 (4th Cir. 2003).

Plaintiff fails to state a claim that a defendant violated a federal right. See. e.g., W est v.

Atkins, 487 U.S. 42, 48 (1988). Plaintiff does not have a constitutional right to be placed in a

specific security classification, and custodial classitications do not create a major disruption in a

prisoner's environment. See. e.g., Sandin v. Conner, 515 U.S. 472, 486-87 (1995). States may

create liberty interests protected by the Due Process Clause where the freedom from restraint

imposed dtatypical and significant hardship on the inmate in relation to the ordinary incidents of

prison life. . . .'' 1d. at 484. Plaintiff's classification and segregation does not exceed a sentence

2 D termining whether a complaint states a plausible claim for relief is ç$a context-specific task that requires thee

reviewing court to draw on its judicial experience and common sense.'' Ashcroft v. lubal, 556 U.S. 662, 678-79
(2009). Thus, a court screening a complaint under Rule l2(b)(6) can identify pleadings that are not entitled to an
assumption of truth because they consist of no more than labels and conclusions. 1d. Although 1 liberally construe a
pro .K complaint, Haines v. Kerner, 404 U.S. 51 9, 520-2 l (1972), l do not act as an inmate's advocate, sua sponte
developing statutory and constitutional claims not clearly raised in a complaint. See Brock v. Carroll, 107 F.3d 241,
243 (4th Cir. 1997) (Luttig, J., concuningl; Beaudett v. City of Hampton, 775 F.2d 1274, 1278 (4th Cir. 1985),. see
also Gordon v. Leeke, 574 F.2d 1 147, l 15l (4th Cir. 1978) (recognizing that a district court is not expected to
assume the role of advocate for a pro .K plaintifg.
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in such an extrem e way as to give rise to the protection of the Due Process Clause by its own

force. See Beverati v. Smith, 120 F.3d 500, 503 (4th Cir. 1997) (holding that administrative

segregation for six months with vermin; human waste; flooded toilet; unbearable heat; cold food;

dirty clothing, linens, and bedding', long periods in the cell; no outside recreation', no educational

or religious services; and less food was not so atypical as to impose a significant hardship). Nor

does an increase in Plaintiff's security classitication constitute an (tatypical and significant''

hardship. See Moody v. Daccett, 429 U.S. 78, 88 n.9 (1976) (rejecting a prisoner's argtlment

that a pending warrant and detainer adversely affected his prison classitication and qualitkation

for institutional program s because not every state action canying adverse consequences for

prison inmates automatically activates a due process right).Furthermore, Plaintiff does not

sufficiently state how he was treated differently from Cdsimilarly situated'' inmates as a result of

Defendants' intentional discrimination. See. e.g., Morrison v. Garraghtv, 239 F.3d 648, 654 (4th

Cir. 2001). Plaintiff s reliance on the label and conclusion of tssimilarly situated'' is not

sufficient to satisfy that elem ent of an equal protection claim . Twom blv, 550 U.S. at 555.

Accordingly, Plaintiff fails to state a claim upon which relief may be granted, and the Complaint

is dismissed without preju ic .

ENTER: Thi day of October, 2014.

Se ior United States istrict Judge
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