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Blake Barry Bowles, a Virginia inmate proceeding pro m, filed this petition for a writ of

habems corpus, plzrsuant to 28 U.S.C. j 2254, challenging the validity of his cov nement on his

1conviction for second degree mtlrder. After review of the record, the court concludes that the

motion to dismiss must be granted.

1.

Bowles faced trial in Chadottesville Circuit Court on a charge of first degree murder in

the death of his wife, who was stabbed over a dozen times. Among other evidence presented to

the jury was Bowles' videotaped confession.Bowles' defense was that he became enraged after

believing that his wife was cheating on him. The Circuit Court included an instruction allowing

the jury to consider the lesser included offenses of second ddgree mtlrder and manslaughter. The

jury fotmd Bowles guilty of second degree mtlrder and recommended a sentence of fifteen years

in prison. The court issued its final order on September 17, 2012, imposing the sentence

recommended by the jury. Bowles did not appeal his conviction or sentence.

Bowles filed a pro K  petition for a writ of habeas corpus in A4ay 2013 in the

Charlottesville Circuit Cotu't. (CL13-203.) He alleged two claims for relief: (1) trial counsel

1 Bowles originally filed his action in the United States District Court for the Eastern District of Virginia.
It was transferred here because the court that imposed the judgment tmder challenge is located in this district.
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was ineffective when he ttrefused to do petitioner's direct appeal after being instructed to do so'';

and (2) trial cotmsel was ineffective when he çlfailed to object to (thej prosecutiohg'sz failure to

disclose evidence favorable to the accused.'' (State Habeas Pet. Annex 1-2, ECF No. 14, at pp.

12-13.) The Circuit Court conducted an evidentiary henring on Claim (1) that has been

transcribed (hereinafter ttTr.'').

Bowles testified that during trial, he pointed out inacctzracies in the Commonwealth's

evidence, such as the prosecution's assertion that a recording of a 911 call'depicted Bowles and

his wife arguing, when the voices on the recording were actually Bowles and his mother-in-law.

Bowles testified that duling folzr different conversations with counsel about his convictions and

sentence, he told colmsel, 1tl want to file an appeal based qn Brady's violation'' with regard to the

911 recording; cotmsel told Bowles, GGlYqou don't have anything to appeal on. . . . (Jqust be

grateful for the time that you have.'' (Tr. 7, 9, ECF No. 22.) Bowles testified that he wanted to

appeal the prosecution's handling of the case, not the length of the sentence. (Tr. 14) CtI

wouldn't have cared how much time they came back with if the truth would have been to1d.'').

Bowles admitted that after the Jtme 2012 sentencing hearing, he never spoke or wrote to his

cotmsel again about an appeal and did not write to the Circuit Court about an appeal.

Bowles' defense cotmsel testified that Bowles asked about alz appeal immediately after

the jury's guilty verdict, but cotmsel told him to wait to see what sentence the jury

recommended. Counsel testified that the state sentencing guidelines in Bowles' case called for a

ttmidpoint of rougllly twenty years'' in prison, with the 1ow end of the guideline range at ttfifteen

years and some months.'' (Tr. 35.) When the jury recommended only fifteen years, cotmsel

advised against an appeal. He told Bowles, tll-flhere is nothing in tlzis case that could get you an

acquittal'' and if an appeal resulted in a new trial on second degree murder, the sentence could be



forty years, given the

convictions. (Tr. 30-31, 36.) Cotmsel testised that wllile there was a chance that a retrial could

result in a manslaughter verdict for a maxirlrTm sentence of ten years, he told Bowles that the

evidence of seventeen stab wotmds and Bowles' nine prior felony

likelihood of such an outcome was low, wllile the likelihood of a more severe sentence after a

retrial was lligh; counsel told Bowles, çtYou could do a 1ot worse on retrial. I wouldn't advise

you to take that chance. . . . (Aqre you willing to take that chance?'' (Tr. 32.) According to

GGkind of shook his head'' and said he Gtwasn't worried about the time.''z (Tr.cotmsel, Bowles

32.) Counsel testified, Eil'm certain (Bowles) never unequivocally asked us to file a petition'' for

appeal, but if he had done so, cotmsel would have tlfiled a notice of appeal, asked to be appointed

for the appeal, away we would have gone.'' (Tr. 34.)

On June 20, 2014, the Circuit Court issued an eleven-page fmal order dismissing Bowles'

habeas petition in its entirety. Bowles unsuccessfully appealed this order to the Supreme Court

3 Record No
. 140975.)of Virginia. (

Bowles then filed a timely petition under j 2254, raising the snme two claims for habeas

relief that he presented in his state court petition.Respondent moved to dismiss tmder j 22544*,

and Bowles responded.Court records provided for review include the Circuit Court criminal and

habeas files and the habeas appeal record from the Supreme Court of Virginia.

2 Counsel testified that he did not have Ran absolutely clear recollection about which conversation of
diflbrent conversations this was 111.'' (Tr. 32.) Cotmsel described his experience with Bowles over the cotzrse of the
case:

' (A)ll during our representation of him there were sort of two different minds sets here. One was a
sense of profound remorse and repet and sorrow and upset about having caused the death of his
wife. And his statement to the police and . . . to us it was always . . . I don't deserve to live. I
shouldn't even be here. I don't know why 1'p still here and she's not and so on. And then, and he
wasn't wonied about it was fifteen (15) years as opposed to a life sentence or anything else. On
the other hand, he didn't want to do (15) years.

(Tr. 32.)

3 W hile Bowles' habeas petition was pending in the Circuit Court
, he filed a duplicative petition in the

Supreme Court of Virginia, which was dismissed as successive on October 21, 2013. (Record No. 130871.)



II.

To obtain federal habeas relief, petitioner must demonstrate that he is Gûin custody in

violation o'f the Constimtion or laws or treaties of the United States.'' 28 U.S.C. j 22544$.

Under 28 U.S.C. j 22544*, however, the federal habeas court may not grant a mit of habeas

corpus based on any claim that a state court decided on the merits tmless that adjudication:

(1) resulted in a decision that was contrary to, or involved an lmreasonable
application of, clçady established Federal law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the eviden'ce presented in the State court proceeding.

28 U.S.C. j 22544*; see also Willinms v. Taylor, 529 U.S. 362, 403-13 (2000). çt'Where, as

here, the state court's application of governing federal 1aw is challenged, it must be shown to be

not only erroneous, but objectively tmreasonable.'' Yarborough v. Gentry, 540 U.S. 1, 5 (2003).

Under this standard, Gçlaq state court's determination that a claim lacks mezit precludes federal

habeas relief so long as fairminded jurists could disagree on the correctness of the state court's

decision.'' Hnrrington v. Richter, 562 U.S. 66, 101 (2011) (omitting internal quotations).

Factual determinations made by the state court are tlpresllmed to be correct'' and petitioner has

the blzrden of rebutting that presllmption of correctness by Rclear and convincing evidence.'' 28

U.S.C. j 2254(e)(1).

To state a constitutional claim for ineffective assistance, petitioner must satisfy a two-

prong test by showing (1) çûthat counsel's performance was defcient,'' and (2) Rthat the deficient

performance prejudiced the defense.'' Strickland v. Washington, 466 U.S. 668, 686-87 (1984).

Petitioner must overcome 1:a strong mestlmption'' that counsel's perlbrmance was reasonably

competent, and the court may adjudge counsel's performmlce deficient only when petitioner

demonstrates that Giin light of al1 the circllmstances, the identified acts or omissions were outside



the wide range of professionally competent assistance.'' Id. at 689-90. Even if petitioner can

establish descient performance under this high standard, relief remains unavailable unless he

also shows a Gçreasonable probability'' that, but for counsel's errors, the outcome of the

proceeding would have been different. J#z. at 694-95.

fails to establijh either of the Striclcland prongs. J.#=. 697.

tGIA) lawyer who disregards specific (nstrtzctions from the defendant to file a notice of

appeal acts in a mnnner that is professionally unreasonable.'' Roe v. Flores-ortega, 528 U.S.

The court must deny relief if petitioner

470, 477 (2000). In such cases, defendant need not show that his appeal likely would have had

merit, and the remedy is to grant him a new appeal.J.i Under certain circumstances, cotmsel

Id. at 479-84. However, ç:gijf cotmsel hashas a duty to consult with his client about an appeal.

consulted with the defendant, the question of deicient performance is easily answered: Cotmsel

performs in a professionally tmreasonable malmer only by failing to follow the defendant's

express instructions with respect to an appeal.'' 1d. at 478.

ln Bowles' case, the Circuit Court rejected both of his ineffective assistNce claims tmdet

Flores-ortega and Strickland, and on appeal, the Supreme Court of Virginia issued a summary

order finding no error. Thus, tmder j 2254(*, this court may g'rant relief only upon determining

that the Circuit Court's application of the federal legal standards was objectively unreasonable.

See, e.g., Bnzmfield v. Cain, - U.S.- ,- , 135 S. Ct. 2269, 2276 (2015) (finding that federal

habeas cotlrt Gllookls) through'' state supreme court's summary dismissal of appeal petition and

evaluates lower court's reasoned decision addressing claims on the merits) (citations omittedl;

Knowles v. Mirzavance, 556 U.S. 1 1 1, 123 (2009) (recognizing federal reviewing court's

obligation for Gtdoubly deferential judicial review'' of Strickland claims under j 2254(d)(1);

5



Gtbecause the Strickland standard is a general standard, a state court has even more latimde to

reasonably determine that a defendant has not satjsfied that standard'') (citation omitted).

Claim 1: Counsel's Failure to Appeal

In his state habeas petition, as here, Bowles alleged that after sentencing, he told cotmsel

to file a notice of appeal, and cotmsel refused, telling him that he shotlld be happy with the

sentence he had received. In the final order, the Circuit Court sllmmarized Bowles testimony:

After the jury rettr ed with its sentence . . . and while Ehe and cotmselq still sat ,at
the defense table in the courtroom, (Bowlesq told (colmselj that he wanted to
agpeal. . . . (Counsel) told him, RBe happy with what you got'' and had no further
dlscussions with him regarding the risks or merits of an appeal. . . . mowles)
repeated his request to (co-counselj in the Court's holding cell, and (was told) to
just be happy with his sentence. (Bowlesl again requested that his attomeys file
an appeal when he saw them at the Court's sentencing. . . .

(Cir. Ct. Habeas Final Order 5, ECF No. 14, at pp. 39-50.) The Circuit Court also summarized

counsel's testimony:

gcotmsel) testified that he and (Bowles) had not discussed llis appellate rights
tmtil the jury rettumed its sentence. . . . gW lhen (Bowles) suggested an appeal,
(cotmselq explained the possible risks and benefts to him and strongly advised
him not to ptlrsue an appeal due to great risk and little potential benefit.
rAqfter he so advised (Bowlesj, (Bowlesj never instructed him to file an
appeal. . . .

(ld. 5-6.) W hereupon, the Circuit Court stated:çt-l-ilis Com't credits geounsel'sl testimony, and

not (Bowles'j. Accordingly it finds that gcotmsel) consulted with (Bowlesq about his appellate

zights and that (Bowles) did not specifically and tmequivocally instnzct (counselj to file an

appeal.'' (J-I.k at 6) (applying Flores-ortega standard).

After review of the state court record, the court concludes that Bowles is not entitled to

federal habeas relief tmder j 2254. He has not demonstrated that the Circuit Court's adjudication

of tllis ineffective assistance claim is contrary to, or an tmreasonable application otl Flores-

Ortega, as established federal law. 528 U.S. at 477-78. Likewise, he has not shown that the



Circuit Court's holding rested on an lmreasonable determination of the facts in light of the

evidence presented in the evidentiary hee ng, as slzmmarized in Section I of this memoralzdllm

opinion. Moreover, the Circuit Court made a facmal fndhlg that cotmsel's testimony was more

credible than Bowles' testimony.This court must presume the Circuit Court's facmal fmding to

be convct, absent a showing to the contrary by clear and convincing evidence. j 2254(e)(1).

Bowles has made no such showing.

Furthermore, this court

Although jurors had rejected the . option to convict Bowles of manslaughter, they had

finds counsel's testimony both credible and compelling.

recommended a below-guideline sentence. Counsel's testimony reflected his detailed memory of

Bowles' case and trial and his reasoned belief that Bowles had almost nothing to gain and much

to lose if he won a retrial on appeal. Crediting colmsel's testimony that he explained these

circllmstances ftzlly to Bowles after thejury's sentencing recommendation and advised against an

appeal, the court cnnnot find credible Bowles' testimony that he instruded counsel to file an

appeal. Therefore, this court, like the Circuit Court, finds no ineffective assistance as alleged in

Claim (1), and will grant the motion to dismiss' as to this claim.

Claim 2: No Bradv Objection

Bowles' second ineffective assistance claim in state court, as here, apparently rested on

his complaint that the Commonwealth tideleted'' portions of his videotaped coeession, an act

that Bowles characterizes as a failme to disclose favorable evidence, in violation of Brady v.

Marvland, 373 U.S. 83 (1963). Bowles apparently claimed that if counsel had objected to these

ptuported deletions and had then enstlred that the jtu.y viewed the deleted portions of the



confession to substantiate llis GGheat-of-pmssion'' defense, this evidence would have created a

reasonable probability of a different outcome.4

Liberally construing Bowles' rather rnmbling statement of this second claim, the Circuit

Court rejected it under several possible legal theories.First, the Court fotmd there could be no

deficient perfonuance under Strickland, if cotmsel did not know that any video segments had

5 The Court further fotmd that counsel would not have been detkient in failing tobeen deleted.

make a futile objection over the Commonwealth's evidentiary choice about what portions of the

video to present, and that counsel's decision not to show further video was presllmed to be a

6strategic evidentiary choice not subject to second-guessing on habeas. Finally, the Court folmd

that Bowles had not demonstrated prejudice tmder Strickland:

(Bowles) stabbed his wife over a dozen times, his mother-in-law observed him at
the scene, and he fled the scene but was caught literally red-handed with llis
wife's blood on his hands and clothes. gBowles's) argument requires that the jtlry
would have accepted his self-serving insistence that he acted EGin shock, fully or
rage, and without thinking,'' but disregrded that he

-insisted that llis wife was cheating but detailed nmning around and
through the house without ever seeing another man;

4 A rding to Bowles
, in the deleted sections of his videotaped confession, he stated:cco

1 retllrned to my home lmexpectedly to get a speaker system 9om my car. When Ms. W atkins
seen me pull up she came out on her porch, calling 911, saying it was a domestic disturbance at
my home. I lmew this couldn't be true, because I was just pulling up to get a speaker 9om my car
beside my house when M s. W atkins asked for a police çar to be sent to 1508B. I said what? Then
I ran to my front door, only to find the screen locked. l started yelling open up. Then l ran to my
bedroom window which is on the same side as my front door. ROpen up.'' Aher doing this for
what seemledq like forever, 1 broke out the bedroom window, because that's where I heard Rachel
saying to the man, Barry is out there. Aqer being almost through the window, Rachel openled)
the gont door. 1 dropped back down to the bench that was Imder the window and ran to the door
pushing pasgtl Rachel to catch the man in the house. Thinking he had went out the window that I
broke, 1 rettmled to Rachel, asking her why. At this goint I was in shock, full of uncontrollable
rage, mld without thinking, I repeatedly stabbed my wlfe. None of this was planned nor intended.
Al1 1 know is the woman that I've been with for 26 years was dead. And by the hands of the man
that was supposeld) to protect her. .

(State Habeas Pet. Annex 8-9.)

5 h urt also noted that Bowles' <tclaim that a portion of his confession was withheld or destroyed isT e co
belied by'' the fact that the DVD of that confession ttincludes a time-stamp.'' (Id. at 6 n.2.)

6 The Circuit Court also found that this deleted video allegation was without merit if construed as an
independent Brady claim or as an alleged violation of state discovely rules.



-admitted Ms mother-in-law called the police as soon as she saw him ;
-accused his mother-in-law of being complicit in the affair; and
-admitted, &çI repeatedly stabbed my wife.''

The Court finds that there is no reasonable probability that such additional
statements, even if they had existed and not (sic) been presented to the jury,
would have changed the jtuy's belief that he committed second-degee murder.
Accordingly, the Court finds that (Bowles) cnnnot establish the preludice prong
required by Stricldand.

(Cir. Ct. Habeas Final Order 9-10.)

Bowles' statement of his federal habeas claim is identical to the state habeas claim. He

has not offered any evidence or arplment demonstrating that the Circuit Court's adjudication of

this claim was contrary to, or an tmreasonable application of, established federal 1aw or that it

was based on an llnreasonable determination of the facts in the state court record. M oreover,

after its own review of the record, this court can make no such finding. Accordingly, tmder

j 22544*, the court must g'rant the motion to dismiss as to Claim 2.

111.

For the reasons stated, the court will grant the motion to dismiss. An appropriate order

will enter this day.

The Clerk is directed to send copies of this memorandtlm opinion and accompanying

order to petitioner and to cotmsel of record for respondent.

%ENTER: This l 5 day of February, 2016.

Chief Urlited States Diskict Judge


