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AT ROANOKE, VA
IN THE UNITED STATES DISTRICT COURT JUL 18 2017
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION
MARK T. GRANT, )
)
Plaintiff, ) Civil Action No. 7:16CV00007
)
V. ) MEMORANDUM OPINION
)
CITY OF ROANOKE, ) Hon. Glen E. Conrad
) United States District Judge
Defendant. )

Mark T. Grant, proceeding pro se, filed this action against the City of Roanoke (the
“City™), alleging that the City improperly retained $26,257.30 from the sale of certain real
property, which was previously rehabilitated for occupancy, using funds made available to the
City through the federal HOME Investment Partnerships Program (“HOME Program”). Grant
claims that the City violated regulations implementing the HOME Investment Partnerships Act
and his constitutional right to due process, and that he is entitled to relief under 42 U.S.C. § 1983.
The case is presently before the court on the City’s motions for summary judgment. For the
reasons that follow, the motions will be granted in part and denied in part.

Statutory and Regulatory Background

Before delving into the factual background of this dispute, the court will summarize the
statutory and regulatory context in which the facts developed.

The HOME Program is a federal block grant program created pursuant to the
Cranston-Gonzalez National Affordable Housing Act of 1990 (“NAHA™), as amended, 42 U.S.C.
§ 12701 et seq. One of the stated purposes of the NAHA is “to extend and strengthen partnerships

among all levels of government and the private sector, including for-profit and nonprofit



organizations, in the production and operation of housing affordable to low-income and
moderate-income families.” Id. § 12703(3).

Subtitle A of Title II of the NAHA, also known as the HOME Investment Partnerships Act
(“HOME Act”), authorizes the Secretary of the United States Department of Housing and Urban
Development (“HUD”) “to make funds available to participating jurisdictions for investment to
increase the number of families served with decent, safe, sanitary, and affordable housing and
expand the long-term supply of affordable housing in accordance with provisions of this part.”
Id. § 12741. The HOME Act directs the Secretary to establish by regulation certain procedures
with which states and municipalities must comply in order to be designated as participating
jurisdictions and receive their own allocations of HOME funds. Seeid. § 12746. The Secretary
is further directed to establish a HOME Investment Trust Fund for each participating jurisdiction,
along with a line of credit that includes the participating jurisdiction’s allocated HOME funds.
See id. § 12748.

The HOME Act invokes Congress’s authority under the Spending Clause to place
conditions on the receipt of federal funds allocated by the Secretary.! Section 212 of the HOME
Act, titled “Eligible uses of investment,” describes the types of activities for which HOME funds
may be used by participating jurisdictions, each of which relates to increasing the supply of

affordable housing.? See id. § 12742(a)-(c). The statute provides in relevant part as follows:

_ ! The Spending Clause of the Constitution of the United States empowers Congress “[t]o lay and collect

Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare
of the United States.” U.S. Const., art. I, § 8, cl. 1. “The Clause provides Congress broad discretion to tax and
spend for the ‘general Welfare,” including by funding particular state or private programs or activities.”
Agency for Int’l Dev. v. All for Open Soc’y Int’l, Inc., 570 U.S. _ ,  , 133 S. Ct. 2321, 2327-28 (2013).
Incident to this power, Congress may “impose limits on the use of such funds to ensure they are used in the
manner Congress intends.” Id.at__ , 133 S. Ct. at 2328.

2 Section 212 also lists a number of activities for which the use of HOME funds is expressly prohibited,
none of which are at issue in this action. See 42 U.S.C. § 12742(d).
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Funds made available under this part may be used by participating

jurisdictions to provide incentives to develop and support affordable

rental housing and homeownership affordability through the

acquisition, new construction, reconstruction, or moderate or

substantial rehabilitation of affordable housing, including real

property acquisition, site improvement, conversion, demolition, and

other expenses, including financing costs, relocation expenses of

any displaced persons, families, businesses, or organizations, to

provide for the payment of reasonable administrative and planning

costs, to provide for the payment of operating expenses of

community housing development organizations, and to provide

tenant-based rental assistance.
Id. § 12742(a)(1). The statute further provides that a participating jurisdiction “shall give
preference to rehabilitation of substandard housing,” unless it determines that “such rehabilitation
is not the most cost effective way to meet the jurisdiction’s need to expand the supply of affordable
housing” and “the jurisdiction’s housing needs cannot be met through rehabilitation of the
available stock.” Id. § 12742(a)(2).

The HOME Act requires participating jurisdictions to match a certain percentage of the
HOME funds that they spend in a fiscal year with their own contributions to housing that qualifies
as affordable housing under the Act. See id. § 12750(a). The Act further provides that “[e]ach
participating jurisdiction shall make all reasonable efforts . . . to maximize participation by the
private sector, including nonprofit organizations and for-profit entities, in the implementation of
the jurisdiction’s housing strategy, including participation in the financing, development,
rehabilitation and management of affordable housing.” Id. § 12751.

Section 215 of the HOME Act establishes specific requirements that housing for

homeownership must meet in order to qualify as “affordable housing” for purposes of the Act.

See id. § 12745(b). The statutory requirements are as follows:



Housing that is for homeownership shall qualify as affordable
housing under this subchapter only if the housing—

(1) has an initial purchase price that does not exceed 95 percent
of the median purchase price for the area, as determined by the
Secretary with such adjustments for differences in structure,
including whether the housing is single-family or multifamily, and
for new and old housing as the Secretary determines to be
appropriate;

(2) is the principal residence of an owner whose family qualifies
as a low-income family—

(A) in the case of a contract to purchase existing housing, at
the time of purchase;

(B) in the case of a lease-purchase agreement for existing
housing or for housing to be constructed, at the time the agreement
is signed; or

(C) in the case of a contract to purchase housing to be
constructed, at the time the contract is signed;

(3) is subject to resale restrictions that are established by the
participating jurisdiction and determined by the Secretary to be
appropriate to— ‘

(A) allow for subsequent purchase of the property only by
persons who meet the qualifications specified under paragraph (2),
at a price which will—

(i) provide the owner with a fair return on investment,
including any improvements, and

(ii) ensure that the housing will remain affordable to a
reasonable range of low-income homebuyers; or

(B) recapture the investment provided under this subchapter
in order to assist other persons in accordance with the requirements
of this subchapter, except where there are no net proceeds or where
the net proceeds are insufficient to repay the full amount of the
assistance; and

(4) if newly constructed, meets the energy efficiency standards
promulgated by the Secretary in accordance with section 12709 of
this title.

If a participating jurisdiction is found to have “failed to comply substantially with any
provision” of the HOME Act, the Secretary of HUD is directed to take certain corrective measures.
See id. § 12753. Specifically, the Secretary “shall reduce the line of credit in the participating

jurisdiction’s HOME Investment Trust Fund by the amount of any expenditures that were not in



accordance with the requirements of [the Act].” Id. The Secretary may also prevent
withdrawals from the participating jurisdiction’s HOME Investment Trust Fund, restrict the
participating jurisdiction’s activities under the HOME Act, or preclude the participating
jurisdiction from receiving allocations of funds made available under the Act. Id.

HUD has promulgated regulations implementing the HOME Program. See 24 C.F.R. §
92.254. Pursuant to the regulations, housing that is for acquisition by a family must meet certain
“affordability requirements.” Id. § 92.254(a). In particular, the housing must be single-family,
modest housing; it must be acquired by a low-income family and used as the family’s principal
residence; and it must meet the affordability requirements for a specific period as determined by
the amount of assistance provided. See id. § 92.254(a)(1)-(4). For example, HOME assistance
over the amount of $40,000 triggers a minimum affordability period of fifteen years. See id. §
92.254(a)(4).

Additionally, to ensure affordability, a participating jurisdiction is required to establish
either “resale” or “recapture” requirements that comply with the regulatory standards established
by HUD. Id. § 92.254(a)(5). The resale or recapture requirements must be included in the
consolidated plan that the participating jurisdiction submits to HUD for approval, and HUD must
determine that they are appropriate. Id. During the relevant time period, the regulation included
the following provisions applicable to resale and recapture requirements:

(i) Resale. Resale requirements must ensure, if the housing
does not continue to be principal residence of the family for the
duration of the period of affordability, that the housing is made
available for subsequent purchase only to a buyer whose family
qualifies as a low-income family and will use the property as its
principal residence. The resale requirements must also ensure that
the price at resale provides the original HOME-assisted owner a fair
return on investment (including the homeowner’s investment and

any capital improvement) and ensure that the housing will remain
affordable to a reasonable range of low-income homebuyers. The



period of affordability is based on the total amount of HOME funds
invested in the housing.

(A) Except as provided . . . , deed restrictions, covenants

running with the land, or other similar mechanisms must be used

as the mechanism to impose the resale requirements. . . .

(i1) Recapture. Recapture provisions must ensure that the
participating jurisdiction recoups all or a portion of the HOME
assistance to the homebuyers, if the housing does not continue to be
the principal residence of the family for the duration of the period of
affordability.

(A) The following options for recapture requirements are
acceptable to HUD. . ..

(3) Shared net proceeds. 1f the net proceeds are not
sufficient to recapture the full HOME investment . . . plus
enable the homeowner to recover the amount of the
homeowner’s downpayment and any capital improvement
investment made by the owner since purchase, the
participating jurisdiction may share the net proceeds. The
net proceeds are the sales price minus loan repayment (other
than HOME funds) and closing costs. The net proceeds
may be divided proportionally as set forth in the following
mathematical formulas:

HOME investment X Net proceeds = HOME amount to
HOME investment + to be recaptured
homeowner investment

homeowner investment x Net proceeds = amount to
HOME investment + homeowner
homeowner investment :

Id. § 92.254(a)(5)(i)-(ii) (2005).

The HOME Act’s implementing regulations also provide for performance reviews and
sanctions by HUD. See 24 C.F.R. §§ 92.550-92.552. Pursuant to § 92.550, HUD must review
the performance of each participating jurisdiction in carrying out its statutory and regulatory
responsibilities “whenever determined necessary by HUD, but at least annually.” Id. § 92-550(a).
In conducting performance reviews, HUD may consider relevant information gained from a
number of sources, including citizen comments and complaints. Id. Section 92.551 sets forth

the procedures HUD must use in conducting performance reviews and in taking corrective and



remedial actions. The regulation provides that “[c]orrective or remedial actions for a
performance deficiency (failure to meet a provision of this part) will be designed to prevent a
continuation of the deficiency; mitigate, to the extent possible, its adverse effects or consequences;
and prevent its recurrence.” Id. § 92.551(c). The types of corrective and remedial actions that
HUD may take against participating jurisdictions are set forth in sections 92.551 and 92.552.
They include requiring a participating jurisdiction to “[r]eimburs[e] its HOME Investment Trust
Fund in any amount not used in accordance with the requirements of this part.” Id. § 92.551(c).

Factual Backeground and Procedural History

The City has administered and implemented its HOME Investment Partnership Program
since 1994. Aff. of Crystal H. Hypes (“Hypes Aff.”) § 4, Docket No. 16-1 at 1. In or around
2000, “the City was awarded certain HOME funds . . . by HUD for the purpose of . . . partner[ing]
with a private entity . . . [to] mak[e] affordable housing available to low income families.” Id. 5.
The City ultimately partnered with Blue Ridge Housing Development Corporation (“BRHDC”), a
nonprofit housing agency.’ Id. 6. By agreement dated July 1, 2002, the City made available to
BRHDC certain HOME funds to develop and rehabilitate housing for sale to low income
purchasers meeting HUD’s low-income criteria. Id. As is relevant in the instant case, BRHDC
received $101,119.05 to purchase and rehabilitate certain real property located at 607 Bullitt
Avenue in Roanoke, Virginia (“the Property”). Id. Y 8.

The plaintiff and his wife, Lori M. Grant, were found to qualify for the City’s HOME
Program. Id.{9. On May 20, 2005, they purchased the Property from BRHDC for the price of

$85,000.00, plus additional closing costs totaling $3,969.20. See HUD-1 Settlement Statement,

? BRHDC ceased operations sometime prior to 2013. See Hypes Aff. 7.
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Docket No. 16-1 at 7. The funds used to purchase the Property were derived from the following
sources: (1) an $80,000.00 loan, secured by a first deed of trust on the Property, from a private
bank; (2) a $2,200.00 HOME grant, secured by a second deed of trust on the property, from the
Virginia Department of Housing and Community Development (“VDHCD”); (3) a Community
Development Block (“CDBG”) grant in the amount of $6,400.00; and (4) $100.00 in cash, paid
out-of-pocket by the buyers. See id.; see also Hypes Aff.. q10.

Pursuant to the statutory and regulatory scheme discussed above, the City was required to
ensure the affordability of the Property for a period of fifteen years. See Hypes Aff. §17. It was
also required to impose resale or recapture requirements on the Property. Seeid. §12. Because
BRHDC received the HOME assistance to improve the Property and the plaintiff and Ms. Grant
did not directly obtain any HOME funds from the City, the City utilized the resale option. See Id.
9 15.

The resale requirements were imposed on the Property pursuant to a Declaration of
Restrictive Covenants, dated April 29, 2005, which was signed by the City, BHRDC, the plaintiff,
and Ms. Grant. See Declaration of Restrictive Covenants (“Restrictive Covenants”), Docket No.
16-4 at 1. The Restrictive Covenants contained terms and conditions that applied against the
Property for a period of fifteen years, based on the amount of HOME funds invested in the
Property. The Restrictive Covenants provided that, within the fifteen-year affordability period,
“any sale or conveyance of the Property shall be only to a family having a gross family income not
exceeding 80% of the area median, as established by HUD at the time of the transfer of the
Property, and which shall use the Property as its principal residence.” Id. The Restrictive
Covenants further provided that “[a]ny such sale or conveyance of the Property shall allow the

owner a fair return on investment,” which was defined as follows:



By this is meant that the owner, after satisfying any outstanding
loans on the Property (including loans made with HOME funds),
may recover the amount of the owner’s down payment and closing
costs and any capital improvement investment. Thereafter, the
City and the homeowner shall share any remaining (net) proceeds
from the sale or conveyance. The remaining proceeds shall be
divided proportionally as set forth in the following mathematical
formulas:

HOME investment x Net proceeds = Amount to City
HOME investment +
homeowner investment

homeowner investment x Net proceeds = Amount to homeowner
HOME investment +
homeowner investment

The plaintiff informed the City in late 2013 that he would be selling the Property prior to
the end of the fifteen-year affordability perjod, and he inquired about -the existence of the
Restrictive Covenants. See Hypes Aff. § 19. The City informed the plaintiff that the proposed
sale would be subject to the terms of the Restrictive Covenants and that any remaining proceeds
from the sale would be shared between the City and the plaintiff pursuant to the resale formula set
forth therein. Id.

In January of 2014, the plaintiff and Ms. Grant sold the Property to Devin Brown for the
amount of $106,000.00. Id. § 20. This sale triggered the resale provisi(,)ns of the Restrictivé
Covenants. “The sales proceeds were first applied to the outstanding loans against the Property,
repayment of [p]laintiff’s initial down payment, believed at the time to be $669.20 [rather than
$100.00], and closing costs, leaving remaining net sales proceeds in the amount of $26,430.95.”
Id. Application of the resale formula in the Restrictive Cvovenants resulted in the City receiving

$26,257.30, and the plaintiff and Ms. Grant receiving an additional $173.65. Id. §21.



The plaintiff and Ms. Grant disputed the manner in which the remaining sales proceeds
were divided and ultimately complained to HUD. Id. §22. OnlJuly 15,2014, HUD sent the City
a letter in response to the Grants’ complaint. Id. According to the letter, the “Grant[s’]
complaint asserted that they did not receive a fair return of their investment pursuant to the sale of
their property.” Letter from HUD (“HUD Letter”) 1, July 15, 2014, Docket No. 19-1. Upon
review of the matter, HUD “determined that the city’s resale policy for Mark T. and Lori M.
Grant’s purchase and subsequent resale of 607 Bullitt Avenue was not in compliance with the
HOME regulations in effect in 2005.” Id. at 2. The letter included the specific “finding” that
“[t]he city’s HOME resale policy was not in compliance with the regulation at 24 CFR [§]
92.254,” since the policy “did not define and provide a fair return of the homeowner’s initial
investment and any capital improvements” and “relied on the recapture formula as its resale
formula.” Id. HUD explained that the recapture formula was “unique to the recapture option”
and that “[t]he resale requirements require a different methodology.” Id. HUD also indicated
that the City had “improperly recaptured the state’s downpayment assistance of $2,200.” Id.
HUD explained that the $2,200 in HOME funds provided by the state should have been
“considered to be a portion of the [Grants’] investment because the corresponding period of
affordability had been satisfied.” Id. HUD ultimately concluded that the “effect” of the problem
was that “the Grant[s] did not receive a fair return on their investment pursuant to a regulatory
compliant resale policy” and “were not given consideration for the $2,200 in HOME funds
provided by the state of Virginia.” Id. at 3.

In the letter, HUD proposed the following corrective actions:

Within 45 days from the date of this letter the city must retroactively
adopt a revised resale policy that determines the original

homebuyer’s fair return on investment based on an objective
standard or index that is publicly accessible and can be easily
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measured at the time of original purchase and at resale. The resale
policy must also outline how it will value capital improvements, and
include a comprehensive description of what will constitute a
capital improvement for purposes of determining [a] fair return.
The value of a capital improvement cannot be based on an appraisal.
The resale provisions must be recorded and the provisions must be
in the HOME agreement. The policy must outline how the city will
control and determine the sale price for subsequent buyers.

The proposed policy must be submitted to this office for review and

final approval. Once approved, this policy will be applied to all

homebuyer cases under the old policy upon resale unless the

controlling period of affordability has expired.

The city must also recalculate the Grant[s’] resale transaction and in

so doing the city must take into consideration the $100 earnest

money and the $2,200 of HOME funds provided by the state of

Virginia. The city must also give consideration for any capital

improvements that were made. Once this has been accomplished

the city must give credit for the $669.20 that was returned to the

Grant[s] in order to determine the revised return on investment.

The resultant calculation must also be submitted to this office for

review and approval.
Id. at 3-4. The letter noted that “[t]hese corrective and remedial actions are consistent with 24
C.F.R. [§] 92.551 and are intended to prevent a continuation of the deficiency and to mitigate, to
the extent possible, the adverse impact to the involved homebuyers.” Id. at 4.

In an effort to resolve the matter, the City advised HUD that it would be willing to consider
the $2,200.00 HOME grant from the state, along with the $100.00 paid out-of-pocket by the Grants
at the time of closing, as the Grants’ homeowner investment, and reapply the resale formula in the
Restrictive Covenants to determine the amount to which the Grants’ were entitled. See Hypes
Aff. §26. This would have resulted in the Grants receiving an additional $2,012.67 from the net
proceeds of the sale of the Property. Id. § 27. However, HUD rejected the City’s proposal,

“maintained its finding against the City,” and required the City to either return $68,530.00 in
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HOME funds or settle with the Grants for an amount to be approved by HUD.* Id. 9 28. The
City chose the former course and transferred $68,530.00 from the City’s general fund to its HOME
Investment Trust Fund. Id. §29.

On January 11, 2016, the plaintiff filed the instant action against the City, seeking to
recover the $26,257.30 retained by the City from the sale of the Property. In his oﬁginal
complaint, the plaintiff asserted that the City’s actions violated the federal regulations codified at
24 C.F.R. § 92.254(a)(5) and his right to due process under the Fourteenth Amendment. See
Compl. 99 10, 12, Docket No. 1.

On November 4, 2016, the City moved for summary judgment. The City argued that its
HOME resale policy complied with the HOME regulations in existence at the time the plaintiff and
Ms. Grant purchased the property. The City indicated, however, that it remained willing to pay
the plaintiff an additional $2,012.67. See Br. in Supp. of Mot. for Summ. J. 9, Docket No. 16; see
also Hypes Aff. §30. The City did not specifically address the plaintiff’s due process claim.

On December 5, 2016, the parties appeared before the court for a hearing on the City’s
motion for summary judgment. During the hearing, the court raised the issue of whether the
plaintiff has a private right of action under the statutory and regulatory provisions at issue. The
court also inquired as to whether the parties would be interested in participating in mediation.
The parties agreed to mediate their dispute and the matter was referred to a United States
Magistrate Judge for the conduct of mediation proceedings. During the mediation proceedings,
the City agreed to settle the matter for an amount that was higher than it had initially offered to pay

the plaintiff. However, the plaintiff ultimately refused to sign the proposed settlement agreement.

* According to the City’s evidence, HUD determined that $68,530.00 in federal HOME funds had been
invested in the Property. See Hypes Aff. § 29.
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On February 24, 2017, the court entered an order directing the parties to file supplemental
briefs on the issue of whether the plaintiff has a private right of action under the HOME provisions
in question. Both sides submitted supplemental pleadings on that issue,” and the court heard
additional oral argument on May 19, 2017. The matter is now ripe for review.

Standard of Review

Rule 56 of the Federal Rules of Civil Procedure permits a party to move for summary
judgment. “The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a). In deciding whether to grant a summary judgment motion, the court must view the
record in the light most favorable to the nonmoving party and draw all reasonable inferences in his

favor. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).

Discussion

I. Statutory and regulatory claims

The plaintiff claims that the resale formula set forth in the Restrictive Covenants is
“illegal” under 24 C.F.R. § 92.254(a)(5), and that he should be awarded all of the sales proceeds
retained by the City. See Compl. § 8 (“This action of seizure or recapture by the City ...1s1llegal
under 24 CFR [§] 92.254(a)(5).”); id. J 13 (seeking “damages of $26,257.30”).

As discussed above, the regulation at issue is part of a series of regulations implementing
the HOME Act. It is undisputed that the HOME Act does not expressly provide a private right of
action for damages for alleged violations of the statutory and regulatory provisions governing the

distribution and use of HOME funds. Grant argues, however, that a private right of action for

3 Grant moved to supplement his complaint, and the City filed a supplemental motion for summary
judgment. Grant’s motions will be granted.
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damages can be implied from the HOME Act, and, alternatively, that he may pursue a claim for
damages under 42 U.S.C. § 1983. The court will address these arguments in turn.

A. Implied right of action under the HOME Act

“IT]he fact that a federal statute has been violated and some person harmed does not

automatically give rise to a private cause of action in favor of that person.” Cannon v. Univ. of

Chi., 441 U.S. 677, 688 (1979). Private rights of action to enforce federal laws, whether explicit

or implicit, must be created by Congress. See Alexander v. Sandoval, 532 U.S. 275, 286 (2001).

When legislation is enacted pursuant to Congress’ spending power, the “typical remedy for . . .
noncompliance with federally imposed conditions is not a private cause of action for
noncompliance but rather action by the Federal Government to terminate funds to the State [or

municipality].” Gonzaga Univ. v. Doe, 536 U.S. 273, 280 (2002) (quoting Pennhurst State Sch.

& Hosp. v. Halderman, 451 U.S. 1, 28 (1981)). If Congress chooses to confer individual rights

subject to private enforcement, the statute must “speak[] with a clear voice, and manifest[] an

unambiguous intent to confer individual rights.” Gonzaga Univ. v. Doe, 536 U.S. 273, 280

(2002) (citation and internal quotation marks omitted).
Thus, “[t]he question whether a statute creates a cause of action, either expressly or by

implication, is basically a matter of statutory construction.” Transamerica Mortg. Advisors v.

Lewis, 444 U.S. 11, 15 (1979). The “central inquiry” is whether Congress intended to create a

private cause of action. Touche Ross & Co. v. Redington, 442 U.S. 560, 575 (1979). “‘[Ulnless
this congressional intent can be inferred from the language of the statute, the statutory structure, or
some other source, the essential predicate for implication of a private remedy simply does not

exist.”” Thompson v. Thompson, 484 U.S. 174, 179 (1988) (quoting Nw. Airlines, Inc. v. Transp.

Workers Union, 451 U.S. 77, 94 (1981)); see also Stoneridge Inv. Partners, LLC v.
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Scientific-Atlanta, Inc., 552 U.S. 148, 164 (2008) (observing that “it is settled that there is an

implied cause of action only if the underlying statute can be interpreted to disclose the intent to
create one”) (citations omitted). |

In Gonzaga, the Supreme Court discussed the test for determining whether a statute
provides an implied right of action. See 536 U.S. at 290. The Court emphasized that “for
Congress to create new rights enforceable under an implied right of action,” it must do so in “clear
and unambiguous terms.”® Id. The Court explained that “‘the question whether Congress . . .
intended to create a private right of action [is] definitively aqswered in the negative’ where a
‘statute by its terms grants no private rights to any identifiable class.”” Id. at 283-84 (quoting

Touche Ross & Co., 442 U.S. at 576) (omission and alteration in original). “For a statute to create

such private rights, its text must be ‘phrased in terms of the persons benefited.”” Id. at 284
(quoting Cannon, 441 U.S. at 692 n.13). The Court noted that it had “recognized, for example,
that Title VI of the Civil Rights Act of 1964 and Title IX of the Education Amendments Act of
1972 create individual rights because those statutes are phrased ‘with an unmistakabie focus on the
benefited class.””’ Id. (quoting Cannon, 441 U.S. at 691) (emphasis in original). Conversely,
the Court has observed that “[s]tatutes that focus on the person regulated rather than the

individuals protected create ‘no implication of an intent to confer rights on a particular class of

§ Although the precise issue in Gonzaga was whether a statute created rights enforceable in an action
under 42 U.S.C. § 1983, the Supreme Court noted that “[a] court’s role in discerning whether personal rights
exist in the § 1983 context should . . . not differ from its role in discerning whether personal rights exist in the
implied right of action context.” 536 U.S. at 285. “Both inquiries simply require a determination as to whether
or not Congress intended to confer individual rights upon a class of beneficiaries.” Id. (citations omitted).

7 Title VI provides that “[n]o person in the United States shall, on the ground of race, color, or national
" origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance.” 42 U.S.C. § 2000d. Title IX provides that “[n]o
person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any educational program or activity receiving Federal financial
assistance.” 20 U.S.C. § 1681(a).
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persons.”” Alexander, 532 U.S. at 289 (quoting California v. Sierra Club, 451 U.S. 287, 294

(1981)).

Applying these principles, the Gonzaga Court held that the statutory provisions under
consideration failed to confer enforceable rights. The plaintiff in Gonzaga attempted to bring a
civil action to enforce provisions of the Family Educational Rights and Privacy Act of 1974
(“FERPA”), which was enacted pursuant to Congress’ spending power. See Gonzaga, 5-36 U.S.
at 276. FERPA provides, in pertinent part, that “[n]o funds shall be made available . . . to any
educational agency or institution which has a policy or practice of permitting the release of
educational records . . . of students without the written consent of their parents.” 20 U.S.C. §
1232g(b)(1). Under § 1234c(a) of Title 20, the Secretary of Education may terminate funding
only if the educational agency or institution fails to “comply substantially” with FERPA’s
requirements. See 20 U.S.C. § 1234c(a).

In holding that the FERPA’s nondisclosure provisions do not create enforceable rights, the
Supreme Court first determined that FERPA’s nondisclosure provisions “lack the sort of
‘rights-creating’ language critical to showing the requisite congressional intent to create new
rights.” Gonzaga, 536 U.S. at 287 (citing Alexander, 532 U.S. at 288-89). The Court contrasted
the wording of the nondisclosure provisions with the individually focused terminology of Title VI
and Title IX. Seeid. The Court emphasized that unlike those statutes, the FERPA provisions at
issue “speak only to the Secretary of Education, directing that ‘no funds shall be made available’ to
any ‘educational agency or institution’ which has a prohibited ‘policy or practice.”” Id. (quoting
20 U.S.C. § 1232g(b)(1)).

The Supreme Court further determined that the nondisclosure provisions have an

“‘aggregate’ focus . . . [and] are not concerned with ‘whether the needs of any particular person
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have been satisfied.”” Id. at 288 (quoting Blessing v. Freestone, 520 U.S. 329, 343-44 (1997)).

The Court explained that the nondisclosure provisions “speak only in terms of institutional policy
and practice, not individual instances of disclosure.” Id. The Court also found significant the
fact that “[r]ecipient institutions can further avoid termination of funding so long as they ‘comply
substantially’ with the Act’s requirements.” Id. (quoting 20 U.S.C. § 1234c¢(a)). The Court
observed that its finding on this issue was “not unlike Blessing, which found that Title IV-D [of the
Social Security Act] failed to support a § 1983 suit in part because it only required ‘substantial
compliance’ with federal regulations.” Id. (quoting Blessing, 520 U.S. at 335, 343).

Finally, the Gonzaga Court noted that its “conclusion that FERPA’s nondisclosure
provisions fail to confer enforceable rights is buttressed by the mechanism that Congress chose to

provide for enforcing those provisions.” Id. at 289. Specifically, “Congress expressly

authorized the Secretary of Education to ‘deal with violations’ of the Act, [20 U.S.C.] § 1232¢g(%),
and required the Secretary to ‘establish or designate [a] review board’ for investing and
adjudicating such violations, § 1232g(g).” Id. (emphasis and alteration in original).
Additionally, the statute’s implementing regulations “permit[] students and parents who suspect a
violation of the Act to file individual written complaints,” and set forth the procedures by which
such complaints will be investigated. See id. (citation omitted). The Supreme Court determined
that such procedures “further counsel against . . . finding a congressional intent to create
individually enforceable rights.” Id. at 290.

Thus, Gonzaga makes clear that ihe court must examine the text and structure of a statute in
order to determine whether it clearly and unambiguously creates a private right of action. If the
statute’s text and structure “provide no indication that Congress intends to create new individual

rights, there is no basis for a private suit.” Id. at 286. Likewise, “[i]f they provide some
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indication that Congress may have intended to create individual rights, and some indication it may

b

not have, that means Congress has not spoken with the requisite ‘clear voice,”” and such

“[a]mbiguity precludes enforceable rights.” 31 Foster Children v. Bush, 329 F.3d 1255, 1270

(11th Cir. 2003) (citing Gonzaga, 536 U.S. at 280).

In this case, the plaintiff’s claim for damages appears to be based on Section 215 of the
HOME Act, which sets forth the requirements that housing for rental and homeownership must
meet in order to qualify as “affordable housing” for purposes of the Act. See 42 U.S.C. § 12745.
Of particular importance here, Section 215(b) provides that homeownership housing must be
subject to either resale or recapture provisions, and that resale provisions must allow for
subsequent purchase at a price that will “provide the owner with a fair return on investment,
including any improvements,” and “ensure that the housing will remain affordable to a reasonable
range of low-income homebuyers.” See id. § 12745(b)(3)(A).

No federal court of appeals has expressly decided whether any provisions of th¢ HOME
Act confer on individuals a private right of action to enforce those provisions. At least two
district courts have summarily concluded that there is no private right of action under the HOME

Act. See Bartlinski v. Township of Bricktown, No. 16-8928-BRM-LHG, 2016 U.S. Dist. LEXIS

171800, at *5, 2016 WL 7217613, at *2 (D.N.J. Dec. 13, 2016) (holding that the statutory
provisions “do[] not create a private right of action for the misuse of HOME funds”) (citing Oti

Kaga, Inc. v. S.D. Hous. Dev. Auth., 188 F. Supp. 2d 1148, 1166 (D.S.D. 2002), aff’d, 342 F.3d

871, 884 (8th Cir. 2003)); Pinkney v. City of Jersey City Dep’t of Hous. & Econ. Dev., No.

00-cv-01049, slip op. at 3 (D.N.J. June 30, 2000) (holding that the HOME Act “does not provide a

civil cause of action for a private litigant to proceed in federal court”). Another district court has
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“decline[d] to sua sponte” imply a private right of action for “discrimination in the use of HOME
funds.” See Oti Kaga, 188 F. Supp. 2d at 1166. |

For many of the same reasons discussed in Gonzaga, this court concludes that the
applicable provisions of the HOME Act do not create a private right of action for money damages.
Like the provisions at issue in Gonzaga, the HOME Act does not contain the individually focused,
rights-creating language necessary to establish the requisite congressional intent to create new
rights. See Gonzaga, 536 U.S. at 287. Although “the owner” of a residence rehabilitated
through the use of HOME funds is one of the beneficiaries of the resale provisions described in
Section 215 of the Act, the language at issue is directed toward the participating jurisdictions and
the Secretary of HUD, rather than the individuals benefitted by the statute. See 42 U.S.C. §
12745(b)(3) (stating that resale restrictions must be “established by the. participating jurisdiction
and determined by the Secretary to be appropriate”). In other words, the references to individual
owners are made in the context of describing what the resale policies established by participating

jurisdictions and approved by the Secretary are supposed to ensure. “[Sjuch provisions ‘cannot

make out the requisite congressional intent to confer individual rights[.]’” 31 Foster Children,
329 F.3d at 1272 (quoting Gonzaga, 536 U.S. at 289) (holding that provisions of the Adoption Act
describing what a case review procedure is supposed to ensure do not confer individual rights
despite the provisions’ references to individual children and their placements).

Moreover, the statutory provision as a whole is instructional in nature, in that it delineates
the requirements that must be met in order for housing to “qualify as ‘affordable housing’” under
the HOME Act. See 42 U.S.C. § 12745. Thus, when considered in conjunction with Section
212, the statute serves as a “directive” for the “distribution of public funds,” Alexander, 532 U.S.

at 289 (citation and internal quotation marks omitted), which must be used for certain “affordable
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housing” activities, see 42 U.S.C. § 12742(a). As indicated above, “[s]tatutes that focus on the
person regulated rather than the individuals protected” do not tend to create individually
enforceable rights. Gonzaga, 536 U.S. at 287 (quoting Alexander, 532 U.S. at 289); see also

Midwest Foster Care & Adoption Ass’n v. Kincade, 712 F.3d 1190, 1200 (8th Cir. 2013)

(explaining that “[w]here the statutory language primarily concerns itself with commanding how

states are to function within a federal program, the statute is less likely to have created an

individually enforceable right”); Hughlett v. Romer-Sensky, 497 F.3d 557, 563 (6th Cir. 2006)
(holding that the district court properly found that a statutory provision describing the methods that
must be in place for the collection and distribution of collected child support payments was
“intended to provide instruction to the States and d[id] not contain the rights-creating language
necessary to create an enforceable individual right™).

In addition, the enforcement scheme of the HOME Act militates against the conferral of
individually enforceable rights. Rather than requiring perfect compliance with the Act,
participating jurisdictions can avoid the termination of federal funding as long as they “comply
substantially” with the Act’s provisions. See 42 U.S.C. § 12753 (listing the penalties that may be
imposed “[i]f the Secretary finds after reasonable notice and opportunity for hearing that a
participating jurisdiction has failed to comply substantially with any provision of this part”). The
fact that a statute links funding to substantial compliance with its conditions, while not dispositive
of the issue, also suggests that the statute has an aggregate, rather than individual, focus. See
Gonzaga, 536 U.S. at 288 (concluding that the provision of FERPA that allows recipient

institutions to avoid termination of funding as long as they “comply substantially” with the

statutory requirements indicates an aggregate focus); see also Midwest Foster Care, 712 F.3d at

1200-01 (explaining that “[a] substantial compliance regime cuts against an individually
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