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IN THE UNITED STATES DISTRICT COURT
FOR TH E W ESTERN DISTRICT OF VIR GINIA

ROANOKE DIVISION

DAVID CM W LEY,
Plaintiff,

Civil Action No. 7:16-cv-00172

JOHN C. COM BS,
Defendant.

David Crawley, a Virginia inmate proceeding pro K, filed a civil rights complaint

pursuant to 42 U.S.C j 1983, naming Assistant Warden Jolm C. Combs as the sole defendant.

M EM ORANDUM  OPINIO N

By: Hon. M ichael F. Urbansld
United States District Judge

Plaintiff alleges that Combs violated the First Amendment of the United States Constitution by

approving Plaintiff's temporary suspension from the Virginia Department of Corrections'

(ç1VDOC'') Common Fare Diet (tscommon Fare''). Combs filed a motion for summary

judgment, and the time for Plaintiff to respond expired, maldng the matter ripe for disposition.

After reviewing the record, the court grants Combs' motion for summary judgment.

Plaintiff wrote the following single claim in the complaint'.

Defendant Jolm Combslsj Assistanlt) Warden of W allens Ridge State
Prisongy) 'on 12/1 l/l6with prior knowledge that the Plaintiff wgasj not under
any Common Fâre diet contractgjz (ajrbitrarily deprived the (Pjlaintiff of his
Flrstj Amendlment) Right to Freely Exercise his religion by suspending the
(Pjlaintiff from pe icipating in his religious diet.

The rest of the record mveals the pertinent fads.

On March 5, 2014, the W allens Ridge State Prison (ItWRSP'') Institutional Classification

Authority (ç$ICA'') recommended that Plaintiff be approved to receive Common Fare on the basis

1 C bs approved the ICA 'S recom metldation on M arch 7
, 2014.of his religious beliefs. om

1 This recommendation was a result of a settlement in Plaintiff's prior civil action, Crawley v. Holloway. et
al., No. 7: 14-cv-00084. Combs was not a defendant in that action.
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Common Fare is a diet designed to accommodate inmates who have religious dietary

lleeds. VDOC Operating Procedure (ççOP'') 841.3. requires an inmate who wants to receive

Common Fare to sign the Glcommon Fare Agreement,'' which sets forth the requirements and

penalties of the Common Fare program.One requirement is that an inmate receiving Common

Fare must not eat the non-common Fare food served in the dining hall, and the penalties are

temporary suspensions from Common Fare.

On December 9, 2015, the 1CA corfvened to review Plaintiff s Common Fare status. The

1CA heard testimony that Plaintiff took a regular, non-common Fare tray on Thnnksgiving. The

ICA detennined at the end of the hearing that Plaintiff violated the tenns of the Common Fare

Agreement and recommended his suspension from Common Fare for six months.

Plaintiff filed an administrative request fonn to complain about the recommended

suspension. He admitted that he took a non-common Fare tray, claimed that he had Eûnever

signed nor been briefed about any Com mon Fare Agreem ent Contract,'' and argued that the

2 The Assistant W arden's Office stamped it received onfoods on the tray appeared to be Kosher.

December 1 1, 2015, and someone whose signamre is illegible responded that snme day, noting,

Sçlt is my understanding that you ate a regular tray, which is a violation of the gcommon Farel

agreem ent.'' On Decem ber 1 1, 2015, Combs approved the ICA'S recomm endation to suspend

Plaintiff. Although Plaintiff alleges that his rem oval from the Comm on Fare diet occun'ed on

December 1 1, 2016, it is clear from the record that it took place one year earlier.

Plaintiff filed an adm inistrative grievance on December 15, 2015, again admitting he ate

the non-common Fare meal and claiming that he had never signed a Common Fare Agreement.

2 Although the foods allegedly appeared to be the same Kosher foods served oh Common Fare, Plaintiff did
not assert he had any personal knowledge about whether those foods on the regular tray were kept Kosher like the
foods stored, prepared, and served on Common Fare.
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Plaintiff alleged that he had 'tadvised Combs . . . through a request that l wasn't tmder any

Contract, but Combs still suspended me with knowledge.'' The W RSP W arden deemed the

grievance founded because Plaintiff had not signed a Common Fare Agreement after settling

Crawley v. Hollowavs et a1., No. 7:14-cv-00084. The W arden noted Plaintiff's remedy would be

reinstatem ent to Com mon Fare.

On January 4, 2016, the ICA recommended that Plaintiff be reinstated to Common Fare.

Plaintiff signed a Common Fare Agreement, and Combs approved the ICA'S recommendation on

January 14, 2016.

II.
A.

Combs filed a motion for summary judgment, arguing that he is entitled to qualified

immunity. Qualiied immunity permits Gdgovenzment offcials performing discretionary

functions . . . gto be) shielded from liability for civil dnmages insofar as their conduct does not

violate clearly established statutory or constitutional rights of which a reasonable person would

have known.'' Harlow v. Fitzaerald, 457 U.S. 800, 818 (1982). Once a defendant raises the

qualified immunity defense, a plaintiff bears the burden to show that a defendant's conduct

violated the plaintiff s right. Bryant v. Muth, 994 F.2d 1082, 1086 (4th Cir. 1993).

A party is entitled to summaryjudgment if the pleadings, the disclosed materials on file,

and any affidavits show that there is no genuine dispute as to any material fact. Fed. R. Civ. P.

56(a). The moving party has the bùrden of showing - Gtthat is, pointing out to the district court -

that there is an absence of evidence to support the nonmoving party's case.'' Celotex Corp. v.

Catrett 477 U.S. 317, 325 (1986). lf the movant satisfes this burden, then the non-movant must

set forth specific facts that dem onstrate the existence of a genuine dispute of fact for trial. Id. at
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322-24. A coul't may not resolve disputed facts, weigh the evidence, or make determinations of

credibility. Russell v. Microdyne Coo., 65 F.3d 1229, 1239 (4th Cir. 1995); Sosebee v. Murphv,

797 F.2d 179, 182 (4th Cir. 1986). lnstead, a court accepts as tnze the evidence of the non-

moving party and resolves a11 internal conflicts and inferences in the non-moving party's favor.

Chazbonnages de France v. Smith, 597 F.2d 406, 414 (4th Cir. 1979).

tlM aterial facts'' are those facts necessary to establish the elements of a party's cause of

action. Anderson v. Libertv Lobby. Inc., 477 U.S. 242, 248 (1986). A genuine dispute of

material fact exists if, in viewing the record and a11 reasonable inferences drawn therefrom in a

light most favorable to the non-moving party, a reasonable fact-fnder could rettu'n a verdict for

the non-movant. J.d=. An inference is desned as çûgaq conclusion reached by considering other

facts and deducing a logical consequence from themg,l'' and tlltqhe process of thought by which

one moves from evidence to proof.'' Black's Law Dictionary (10th ed. 2014); see Exercen Cop.

v. W al-Mart Stores. Inc., 575 F.3d 1312, 1329 n.5 (Fed. Cir. 2009) (tW reasonable inference is
ï

one that is plausible and that flows logically from the facts alleged. . . .''). Plaintiff, as the non-

moving party, is entitled to the benefit of reasonable inferences that may be drawn from the

evidence; however, speculation is not pennissible. The passage from one proposition to another

must be logically compelled and çlcnnnot be mere . . . intuitionl) or guessing.'' Poppell v. City of

San Dieao, 149 F.3d 951 , 954 (9th Cir. 1998). Thus, the çslaws of logic'' draw the line Stbetween

a reasonable inference that may permissibly be drawn by ajury from basic facts in evidence and

an impermissible speculation.'' Id.

Plaintiff fails to state specific facts that demonstrate the existence of a genuine dispute of

fact for trial, and consequently, Combs is entitled to qualified immtmity and mlmmary judgment.
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On November 15, 2016, the court entered a Notice after Combs filed his motion for sllmmary

judgment. The Notice read in pertinent part:

The Court will give Plaintiff twenty-one (21) days from the date of this
Notice to submit any f'urther cotmter-affidavits or other relevant evidence
contradicting, explaining or avoiding Defendant's evidence. If Plaintiff
does not respond to Defendant's pleadings, the Court will assllme that
Plaintiff has lost interest in the case, and/or that Plaintiff agrees with what
the Defendant states in their responsive pleadingts). lf Plaintiff wishes to
continue with the case, it is necessary that Plaintiff respond in an
appropriate fashion. . . . However, if Plaintiff does not Ele some response
within the twentpone (21) day period, the Court may dismiss the case for
failure to prosecute.

Plaintiff has not responded in an appropriate fashion to contradict, explain, or avoid Defendant's

evidence, despite receiving the explicit notice and an extension of time to do so. Accordingly,

the court finds, in accordance with the Notice, that Plaintiff agrees with Defendant's statements

3of the case.

B.

An inm ate's First Am endment right to the free exercise of religion must be balanced with

prisons' institutional needs of security, discipline, and general administration. O'Lone v. Estate

of Shabazz, 482 U.S. 342, 348-49 (1987). Thus, a correctional regulation or management

decision that substantially burdens an inmate's constitutional right is valid if it is reasonably

related to legitimate penological interests. Lovelace v. Lee, 472 F.3d 174, 199 (4th Cir. 2006).

Notably, a correctional official violates that First Amendment right only by intentional, and not

negligent, conduct. Id. at 201.

Plaintiff does not present evidence from which to infer Combs intentionally sought to

interfere with Plaintiffs religious exercise absent a reasonable and legitim ate penological

3 The court notes that the complaint is not verified. See. e.a., Williams v. Griffin, 952 F.2d 820 823 (4th
Cir. 1 99 1).
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interest. Plaintiff alleged in his grievance that Combs knew on the day he approved Plaintiff's

suspension from Common Fare that Plaintiffhad never signed a Common Fare Agreement. The

uncontroverted evidence establishes that Plaintiff ate a non-common Fare tray, the ICA

recommended Plaintiff be suspended from Common Fare in accordance with OP 841.3 for eating

that tray, and Combs approved the recommendation based on PlaintiY s admitted consumption

of that tray. Also, Combs avers that he çshad no knowledge that a Common Fare Agreement was

not on ûle for (Plaintiftl after he was approved to receive Common Fare in 2014.'' Even

infening in PlaintiY s favor that Combs signed the request form on December 1 1, 2015, nothing

in his response about Plaintiff eating a non-common Fare tray creates a dispute of material fact.

Plaintiff faults Combs for not checking whether Plaintiff had a Common Fare Agreement

on file before approving the ICA'S recommendation, and indeed, the VDOC'S policy and custom

required inmates to sign a Common Fare Agreement before receiving Common Fare. However,

Gtsimple negligence, the lowest common denominator of customary tort liability, does not suffice

to meet the fault requirement'' for a First Amendment violation.Lovelace, 472 F.3d at 194.

ççg-flhe Constitution does not guarantee due care on the part of state officials; liability for

negligently inflicted harm is categorically beneath the threshold'' of constitutional protections.

Cnty. of Sacramento v. Lewis, 523 U.S. 833, 849 (1998)9 see also Pink v. Lester, 52 F.3d 73, 77

(4th Cir. 1995).

Notably, tçgtlhe burden . . . is not on the State to prove the validity of prison regulations

Eor managerial decisions) but on the prisoner to disprove it.'' Overton v. Bazzetta, 539 U.S. 126,

l 32 (2003). Plaintiff wholly fails to disprove the validity of the regulation authorizing for a

temporary suspension from Common Fare for eating a non-common Fare tray. See Lês
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Furthermore, it is not disputed here that the VDOC has a legitimate interest in regulating which

inmate may receive Common Fare. See. e.c., Turner v. Safley, 482 U.S. 78, 89-90 (1987)

(discussing the four factors to detennine the reasonable relation to legitimate penological

interests). Accordingly, there is no dispute of material fact, the record could not lead a rational

trier of fact to find in Plaintiffs favor, and Combs is entitled to qualised immtmity and summary

'
udgm ent.J

111.

For the foregoing reasons, the court grants Combs' motion for sllmmaryjudgment.

W  day of February, 2017.ENTER: This
'

+ 2:.2...e/ . .+
United Statçs District Judge
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